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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U. S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a 
et seq.), and the United States Warehouse Act (7 U. S. C. Chap- 
ter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issues of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 3728) 


In re TERRACE PARK Dalry, LAKESIDE DAIRY COMPANY, DaIRy- 


LAND CREAMERY COMPANY, GUERNSEY DAIRY, AND CRESCENT 
CREAMERY COMPANY. AMA Dockets Nos. 56-1 to 56-5. Decided 
December 18, 1953. 


Constitutional Law—Constitutionality of AMA 


Petitioners’ broad allegations that the Agricultural Marketing Agreement 


Act of 1937 is invalid because it is indefinite and uncertain and an un- 
lawful delegation of legislative authority, is not well taken, since these 
attacks upon the statute were considered by the Supreme Court and the 
constitutionality of the act was sustained. 


Validity of Order No. 56—Payment of Class I Price for 
Milk Disposed of for Class I Use within or outside Market- 
ing Area—Dismissal of Handler’s Petitions 


Where petitioners subject to Order No. 56, which regulates milk handling 


in Sioux Falls and Mitchell, South Dakota, filed practically identical 
petitions attacking Order No. 56, among other things, primarily on the 
ground that the order is unjustly discriminatory in that it requires the 
petitioners, as operators of approved plants, to pay the Class I price 
for all milk disposed of for Class I use whether within or outside of the 
marketing area, whereas operators of unapproved plants are only re- 
quired to pay the amount of the Class I price differential on milk which 
is disposed of as Class I in the marketing area, held, that since the 
former practice of paying producers less for milk sold outside the market- 
ing area than within such area was an unstabilizing influence in the 
market and lowered returns to producers, in the light of the market situa- 
tion, it cannot be said that the distinction between milk distributors 
operating approved plants [under regular inspection of local health au- 
thorities] and unapproved plants [not under local inspection] or that 
the pricing of all milk of a primary and regular supplier of the market 
are unreasonable and since milk from outside the regular source of supply 
that is regulated by an order may be regulated in a different manner than 
milk constituting the primary source of supply for the market subject 
to the order, and furthermore, the act does not require that the pricing 
of milk of a regulated handler be restricted to that portion disposed of 
in the marketing area defined in the Secretary’s order, therefore, the 
handler’s petition should be dismissed. 


Issuance of Order No. 56 Based on Evidence and Record 
of Promulgation Hearing 


Petitioners’ contention that the evidence adduced at the promulgation hearing 
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does not support the issuance of Order No. 56 because, in effect, it does 
not show a need for an order in the marketing area, is without merit, 
since the Secretary of Agriculture made findings based on the evidence 
that conditions existed which authorized a marketing order under the 
act, and that the issuance of the order, and all of its provisions, would 
tend to effectuate the policy of the act, insure a sufficient quantity of 
pure and wholesome milk, and be in the public interest. 


Sufficiency of Notice of Promulgation Hearing 


Petitioners’ allegation that sections 956.8 (the definition of “unapproved 
plant”) and 956.9(b) (a part of the definition of “handler’’) contained 
in the Order No. 56 were not covered by the notice of the promulgation 
hearing nor discussed at such hearing, cannot be sustained, since the 
original hearing notice contained proposals to include in the order a 
definition of a plant from which specified classes of milk would be sold 
in the proposed marketing area, a definition for any other milk plant, 
and a definition of the term “handler” as the operator of one type of 
plant so defined, and furthermore, the provisions complained of were re- 
ferred to in the notice reopening the hearing and were discussed at the 
reopened hearing, and an opportunity to present evidence, views and ar- 
guments with respect to the questioned sections was afforded to all in- 
terested parties at the reopened hearing, and petitioners personally and 
through counsel availed themselves of such opportunity. 


Adversary Proceeding under Section 8c(15)(A) Not 
Constituting De Novo Hearing—Hardship 


An adversary proceeding under section 8c (15)(A) of the act is not a de 
novo proceeding as to the reasonableness of a regulatory order or any 
of its provisions. Evidence tendered to establish that the regulatory 
order and its provisions are unjustly and unreasonably discriminatory, 
was irrelevant and immaterial and inadmissiable in such adversary pro- 
ceeding because the question of the constitutionality of administrative 
action does not turn on whether those regulated may or may not suffer 
competitive disadvantage as a collateral and indirect result thereof. 


Validity of Custom Bottling Proration Provisions of Order No. 56 


‘The pricing provisions of the order as applied to all milk received by a handler, 
including milk received in a handler’s plant to be bottled for other persons, 
and the order provision requiring the proration of milk produced by the 
petitioners to the uses of all milk produced or purchased, thus giving to 
purchased milk a similar proportionate share in the total plant utiliza- 
tion are not illegal. 


Validity of Provision in Order No. 56 for Market Wide Pool 


Since section 8c(5)(B) of the act authorizes a market wide pool or an indi- 
vidual handler pool (7 U.S.C. 608¢(5)(B)), and the former was chosen 
for Order No. 56, there appears to be no basis for holding that the choice 
was illegal, and furthermore, petitioners have failed to meet the burden 
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which rests on them of showing that the failure to provide for an indi- 
vidual handler pool is contrary to the evidence. 


Mr. M. T. Woods, Sioux Falls, South Dakota, for petitioners. Mr. Joseph A. 
Walsh for Production and Marketing Administration. Mr. Jack W. Bain, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a consolidation of five proceedings under Section 8c- 
(15) (A) of the Agricultural Adjustment Act (1933), as amended 
and as reenacted and amended by the Agricultural Marketing 
Agreement Act of 1937 and subsequent amendments (7 U.S.C. 
601 et seq.), involving the validity of Order No. 56 (7 CFR, 1952 
Supp., Part 956; 17 F.R. 6187), which regulates milk handling 
in Sioux Falls and Mitchell, South Dakota. The proceedings were 
instituted by practically identical petitions filed on July 7, 1952, 
by Terrace Park Dairy, Lakeside Dairy Company, Dairyland 
Creamery Company, Guernsey Dairy, and Crescent Creamery 
Company, each of whom is a milk handler located at Sioux Falls, 
South Dakota, and subject to the order. Section 8c(15) (A) of 
the act provides that any handler subject to an order “may file 
a written petition with the Secretary of Agriculture, stating that 
any such order or any provision of any such order or any obliga- 
tion imposed in connection therewith is not in accordance with 
law and praying for a modification thereof or to be exempted 
therefrom.” (Emphasis supplied.) __ 

In their petitions, the petitioners object to Order No. 56, in 
part, on the grounds that the record of the hearing held on the 
proposed order does not support the issuance of an order, that 
the findings of fact made after the hearing are too vague and 
indefinite to support the issuance of the order, that sections 956.8 
and 956.9(b) of Order No. 56 were not contained in the notice 
of hearing of the proposed order, and that the order will prevent 
them from engaging in the business of custom bottling. They also 
allege, in effect, that the act is invalid because it is indefinite and 
uncertain and an unlawful delegation of legislative authority, and 
that the order is invalid in that it unjustly discriminates against 
petitioners and takes their property without due process of law 
by requiring that petitioners pay the minimum price for all fluid 
milk sold by them outside of the marketing area in competition 
with unregulated milk. The petitioners ask that the order be set 
aside or revised to eliminate the attacked provisions. Answers 
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to the petitions were filed by the Acting Assistant Administrator, 
Production and Marketing Administration, United States Depart- 
ment of Agriculture, on July 29, 1952. 

On July 24, 1952, each of the petitioners filed an application 
to suspend the operation of the order pending the decision in these 
proceedings. The respondent filed answers opposing the applica- 
tions for interim relief on August 8, 1952, and the applications 
were denied by the Judicial Officer on August 28, 1952 (11 A.D. 
693-699) . 

The proceedings were thereafter sent to the Office of Hearing 
Examiners and assigned to Hearing Examiner Jack W. Bain, who, 
on November 14, 1952, set them for oral hearing in Sioux Falls 
on December 4, 1952. At the time and place fixed for the hearing, 
the five proceedings were consolidated by consent and a single 
hearing was held. Petitioners were represented by M. T. Woods, 
Attorney at Law, 200 Bailey Glidden Building, Sioux Falls, South 
Dakota. The respondent was represented by Joseph A. Walsh, 
Office of the Solicitor, United States Department of Agriculture, 
Washington, D. C. 

At the hearing in this matter, the petitioners offered evidence 
for the purpose of showing that things anticipated by testimony 
given by petitioners at the promulgation hearing preceding the 
issuance of the order have in fact occurred. The hearing examiner 
ruled that where an order issued pursuant to the act is attacked 
as being unsupported by the evidence and as being contrary to 
the evidence, the order must stand or fall on the basis of the 
promulgation hearing which preceded it. Petitioners excepted to 
the ruling and, through five witnesses, offered to prove that, since 
the issuance of the order, the number of producers and volume of 
production of Grade A milk for Sioux Falls and Mitchell have 
increased and that there is a sufficient quantity of milk to supply 
the market; that petitioners are losing customers to unregulated 
competitors; that a price increase caused by the provisions of 
the order could not be passed on to customers because of compe- 
tition ; that one petitioner is losing a customer for whom it bottles 
milk because the customer will not pay Class I prices as required 
by the order; that one petitioner will suffer loss by prorating its 
Class I usage between milk it produces and milk it purchases from 
others. The statements of the witnesses were received as offers 
of proof, and respondent specifically reserved the right of cross- 
examination should the statements later be received in evidence. 
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The parties stipulated that the entire promulgation hearing record 
be made a part of the record herein. 

After the hearing, the parties filed briefs. The hearing exam- 
iner issued a report containing proposed findings of fact and con- 
clusions and recommending that the petitions be dismissed. The 
petitioners filed exceptions to the report. 


FINDINGS OF FACT 


1. The names and addresses of the petitioners herein are as 
follows: 

Terrace Park Dairy, a partnership composed of Alvin A. Schock 
and Oswald E. Schock, whose address is 1501 West 10th Street, 
Sioux Falls, South Dakota. 

Lakeside Dairy Company, a partnership composed of Ralph J. 
Rogers, Jr., and Ester A. Rogers, whose address is 519 North 
Main Avenue, Sioux Falls, South Dakota. 

Dairyland Creamery Company, a South Dakota corporation, 
whose address is 1001 East 8th Street, Sioux Falls, South Dakota. 

Guernsey Dairy, individually owned by Eldo Knochenmus, 
whose address is R. D. #2, Sioux Falls, South Dakota. 

Crescent Creamery Company, a South Dakota corporation, 
whose address is 801-815 North Main Avenue, Sioux Falls, South 
Dakota. 

The petitioners are all handlers subject to regulation under the 
order. * 

2. Pursuant to notice published on August 11, 1951 (16 F.R. 
7941), a public hearing was held in Sioux Falls, South Dakota, 
on August 27-30, 1951, on a proposal for a milk marketing agree- 
ment and order for the Sioux Falls-Mitchell area, in a proceeding 
recorded as Docket No. AO 235. The transcript of this part of 
the hearing contains 747 pages, and there are 38 exhibits. Pur- 
suant to notice published on March 7, 1952 (17 F.R. 2020), a 
further session of the hearing, or a “reopened hearing,” was held 
in Sioux Falls on March 24, 1952. The transcript of this session 
contains 201 pages, and there are 3 exhibits. The five petitioners 
listed in Finding of Fact 1 appeared at the hearing and partici- 
pated in each of its sessions. 


3. A recommended decision in Docket No. AO 235, signed by 
Roy W. Lennartson, Assistant Administrator, Production and 
Marketing Administration, was published on January 1, 1952 (17 
F.R. 34). The recommended decision contains the following, under 
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“Findings and Conclusions,” each of which is followed by a state- 

ment of reasons for the finding: 
“1. Interstate commerce. The handling of milk in the Sioux 
Falls-Mitchell, South Dakota, marketing area is in the cur- 
rent of interstate commerce or directly burdens, obstructs, 
or affects interstate commerce in milk or its products. * * * 
“2. Need for an order. The issuance of an order to regulate 
the handling of milk in the Sioux Falls-Mitchell, South Da- 
kota, marketing area will tend to effectuate the declared policy 
of the act.” 


4. A second recommended decision, signed by George A. Dice, 
Acting Assistant Administrator, Production and Marketing Ad- 
ministration, was published on May 16, 1952 (17 F.R. 4498), and 
the petitioners filed exceptions. The recommended decision adopts 
the findings of the prior recommended decision quoted in Find- 
ing 3. 

5. A decision by Charles F. Brannan, Secretary of Agricul- 
ture, was published on June 20, 1952 (17 F.R. 5578). It adopts 
the findings referred to in Finding 4. 


6. Order No. 56 was issued by Charles F. Brannan, Secretary 
of Agriculture, on July 8, 1952, and the order was published in 
the Federal Register. on July 10, 1952 (17 F.R. 6187). Section 
956.0 contains the following findings: 

“Findings upon the basis of the hearing record. * * * 
“(1) The said order, and all of the terms and conditions 
thereof, will tend to effectuate the declared policy of the act; 
“(2) The parity prices for milk as determined pursuant to 
section 2 of the act are not reasonable in view of the price 
of feeds, available supplies of feeds, and other economic 
conditions which affect market supply of and demand for 
such milk and the minimum prices specified in the order are 
such prices as will reflect the aforesaid factors, insure a 
sufficient quantity of pure and wholesome milk and be in the 
public interest; * * * 

““(4) All milk and milk products handled by handlers, as 
defined herein, are in the current of interstate commerce or 
directly burden, obstruct or affect interstate commerce in 


milk or its products.” 
7. The findings concerning interstate commerce, quoted or re- 
ferred to in Findings 3, 4, 5, and 6, are supported by evidence 
in the record of the promulgation hearing that about 20 percent 
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of Sioux Falls milk comes from producers in Iowa and Minnesota, 
that about 60 percent of the milk distributed in Mitchell comes 
from Sioux Falls handlers, and that in periods of short supply, 
both Sioux Falls and Mitchell get milk from Wisconsin. These 
findings are also supported by evidence that handlers located in 
Sioux Falls operate wholesale and retail distribution routes ex- 
tending into Iowa and Minnesota and that ice cream and other 
dairy products are manufactured in Sioux Falls from surplus milk 
and are disposed of in states other than South Dakota. The find- 
ings are further supported by evidence that much of the compe- 
tition of Sioux Falls handlers was from plant operators in Iowa 
and Minnesota, at least one of which disposed of manufactured 
dairy products in Sioux Falls. Some of this evidence may be found 
on pages 27, 31, 58-64, 101, 105, 111-112, 163, 167-170, 178-179, 
220-221, RO 14-28, RO 123, and RO-135, and in exhibits 13, 17, 
18, 20, and 21 of the promulgation record (the record of the hear- 
ing sessions mentioned in Finding 2), and no other evidence in 
that record has been found which would overcome such evidence. 


8. The findings concerning marketing conditions and policy 
of the act, quoted or referred to in Findings 3, 4, 5, and 6, are 
supported in the promulgation hearing record that there was a 
lack of confidence in the market, that there was no way to check 
utilization by handlers, that there was preferential treatment of 
some producers, that negotiations between producers and hand- 
lers have been unsatisfactory, that competition among handlers 
has led to instability in the market, that paper bottling has caused 
confusion, that there was varied treatment of handlers’ own pro- 
duction, that price fluctuations were too great, that custom bott- 
ling has increased the surplus in the flush season, and that a lower 
price for milk sold outside of Sioux Falls has lowered returns to 
producers. Such evidence may be found on pages 30-33, 98, 116- 
119, 146-147, 151, 193-199, 207-234, 242-290, and RO 45-47, and 
in exhibit 19 of the promulgation record, and no other evidence 
in that record has been found which would overcome such evi- 
dence. 


9. The notice of the promulgation hearing published on August 
11, 1951 (16 F.R. 7941), contains the following as proposed defini- 
tions in the proposed marketing agreement and order: 

“Sec. 7. Fluid milk plant. ‘Fluid milk plant’ means a plant 
or other facilities used in the preparation or prccessing of 
producer milk all or a portion of which is sold or disposed 
of in the marketing area as Class I milk or Class II milk. 
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“Sec. 8. Nonfluid milk plant. ‘Nonfluid milk plant’ means 
any milk manufacturing, processing or bottling plant other 
than a fluid milk plant. 
“Sec. 9. Handler. ‘Handler’ means: 

(a) Any person in his capacity as the operator of a 
fluid milk plant(s), or 

(b) Any cooperative association with respect to milk 
of producers diverted by it from a fluid milk plant to a non- 
fluid milk plant for the account of such cooperative associa- 
tion.” 

10. In the August 1951 hearing sessions, evidence was re- 
ceived, as shown on pages 64, 69, 102, 127-128, 316-320, and 328 
of the transcript, that Sioux Falls and Mitchell health authorities 
inspect and approve some milk plants; that they would prefer 
that all milk distributed in the cities come from such plants, but 
since the supply is not sufficient, they allow distribution of milk 
from other plants having a rating of 90 or better by the United 
States Public Health Service; that any plant with such rating 
may distribute milk in these cities; and that regulation under the 
proposed order was tied closely to city health regulations concern- 
ing milk. 

11. The recommended decision published on January 1, 1952 
(17 F.R. 34), contains the following recommended definitions: 

“§ 956.7 Approved plant. ‘Approved plant’ means a milk 
plant or other facilities which are under regular inspection 
of the health authorities of Sioux Falls, or Mitchell, South 
Dakota, and which are used in the preparation or processing 
of producer milk any part of which is sold or disposed of in the 
marketing area as Class I milk. 

“§ 956.8 Unapproved plant. ‘Unapproved plant’ means any 
milk manufacturing, processing or bottling plant other than 
an approved plant. 

“§ 956.9 Handler. ‘Handler’ means: 

“(a) Any person, other than a producer handler, in his 
capacity as the operator of an approved plant(s). 

“(b) Any other person in his capacity as the operator of an 
unapproved plant where milk is processed and packaged and 
from which milk is disposed of on wholesale or retail routes 
within the marketing area unless such milk is received at 
and disposed of from an approved plant, or 

“(c) Any cooperative association with respect to milk of 
producers diverted by it from an approved plant to an un- 
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approved plant for the account of such cooperative associa- 
tion.” 

12. The notice reopening the hearing, published on March 7, 
1952 (17 F.R. 2020), contains the following: 

“The purpose of the reopened hearing is to afford interested 
parties opportunity to introduce additional evidence with 
respect to the proposed marketing agreement and order and 
more particularly with respect to the findings and conclu- 
sions contained in the recommended decision of the Assistant 
Administrator, Production and Marketing Administration, 
issued December 26, 1951 (17 F.R. 34).” 

13. Pages RO 23-24, 41-44, 53-55, 60-62, 66-84, 96-102, and 
106-111 of the transcript of the March 24, 1952, hearing session 
show further testimony on different types of plants and handlers 
and specific discussion of the recommended definitions quoted in 
Finding 11. Such testimony and pages 69, 102-104 of the August 
1951 hearing session also indicate that approved plants are those 
which constitute the primary and regular suppliers of the mar- 
keting area, whereas unapproved plants are those that are gener- 
ally serving other markets or other purposes. 

14. The second recommended decision (17 F.R. 4498), the 
decision (17 F.R. 5578), and the order (17 F.R. 6187) contain 
definitions of “approved plant” similar to, and of “unapproved 
plant” and “handler” the same as, the respective definitions quoted 
in Finding 11. 

15. Order No. 56 prescribes minimum prices for all milk re- 
ceived by a handler who operates an approved plant, but for a 
handler who operates an unapproved plant, the order places a 
charge only on the milk which is distributed inside the marketing 
area. 

16. With respect to custom bottling, the evidence in the pro- 
mulgation hearing record shows that the quantity of milk brought 
into the marketing area for bottling by handlers therein does not 
always equal the amount of packaged milk taken out; that during 
certain seasons of the year local producers are expected to and do 
supplement such receipts in order to fulfill the commitments of 
the handlers engaged in such operations to their customers out- 
side the marketing area, thereby resulting in a greater surplus 
of milk to local producers in flush seasons; and that milk brought 
in for custom bottling purposes may be comingled by handlers 
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with other receipts. Such evidence may be found at R 224-227, 
253-255, and 270. 


17. Order No. 56 provides for a marketwide pool, rather than 
an individual handler pool. 


CONCLUSIONS 


This proceeding is not one concerned with whether the provi- 
sions of the order disputed by the petitioners should, as a matter 
of policy, be included in Order No. 56. It deals, rather, with the 
question of whether the action of the Secretary protested by peti- 
tioners is “in accordance with law.” 

At the outset, it might be well to dispose of petitioners’ broad 
allegation that the Agricultural Marketing Agreement Act of 
1937, as amended, is invalid because it is indefinite and uncertain 
and an unlawful delegation of legislative authority. These attacks 
upon the statute were considered by the Supreme Court and the 
constitutionality of the act was sustained. United States v. Rock 
Royal Cooperative, Inc., et al., 307 U.S. 583 (1939); H. P. Hood 
& Sons, Inc., et al. v. United States, 307 U.S. 588 (1939). 

Petitioners contend that the evidence adduced at the promulga- 
tion hearing does not support the issuance of Order No. 56 be- 
cause, in effect, it does not show a need for an order in the mar- 
keting area. The Secretary of Agriculture made findings that con- 
ditions existed which authorized a marketing order under the act, 
and that the issuance of the order, and all of its provisions, would 
tend to effectuate the policy of the act, insure a sufficient quantity 
of pure and wholesome milk, and be in the public intercst. These 
findings were made upon the basis of the evidence introduced at 
the promulgation hearing and upon the record of such hearing. 

The evidence supporting these findings is referred to above in 
the Findings of Fact. The substance of such evidence is to the effect 
that the producer associations in both Sioux Falls and Mitchell 
were unable to prevent vicious competition among distributors 
in the milk procurement area in the acquisition of supplies for 
expanded merchandising and that, as a result, critical situations 
developed periodically over the past several years which disrupted 
the stability of the market and lowered returns to producers ma- 
terially. The introduction of paper containers in areas adjacent 
to the market and the bottling of milk for distribution in nearby 
markets made it possible for handlers to relegate local producer 
milk to low-priced uses. While producers were nominally paid on 
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a use basis for their milk, no audit had ever been made of hand- 
lers’ books and records to determine the method used in arriving 
at class usage or to verify the correctness of reported usages. 
Moreover, several handlers own and operate farms and there has 
been no uniformity in the method in which their own production 
was allocated with that of other producers, thereby creating an 
inequitable situation among producers. The cooperative associa- 
tions and the handlers were unable to arrive at a mutually satis- 
factory solution to the conditions disrupting the market. It is 
concluded that the promulgation hearing record clearly establishes 
the need for an order in the marketing area and that the findings 
of the Secretary and the promulgation hearing record support the 
issuance of the order under the act. 

Nor does the petitioners’ allegation that there is no proof in 
the record that a sufficient supply of milk was not available in 
the marketing area overthrow the evidence or the Secretary’s find- 
ing to the effect that the statutory policy would tend to be effectu- 
ated by the issuance of the order. Wm. H. Heinemann Creameries, 
Inc., and Kewaskum Dairy Company v. Ezra Taft Benson et al., 
E.D. Wisconsin, October 30, 1953. Section 2(1) of the act declares 
it to be the policy of the act to establish and maintain such orderly 
marketing conditions for agricultural commodities in interstate 
commerce as would establish parity prices, and section 8c(18) 
modifies this to provide for the prices therein described. Thus, it 
is the statutory policy to establish and maintain an orderly mar- 
ket to bring about and maintain the statutory price level. 

Petitioners also allege that sections 956.8 (the definition of 
“unapproved plant”) and 956.9(b) (a part of the definition of 
“handler”) contained in the order were not covered by the notice 
of the promulgation hearing nor discussed at such hearing. The 
original hearing notice contained proposals to include in the order 
a definition of a plant from which specified classes of milk would 
be sold in the proposed marketing area, a definition for any other 
milk plant, and a definition of the term “handler” as the operator 
of one type of plant so defined. The testimony at the hearing in- 
dicated that there were two classes of plants from which milk 
may be distributed in the two principal cities in the proposed 
marketing area. The two types of plants were those inspected by 
the health authorities of the two cities and those not inspected 
by such authorities but approved because of ratings given by the 
United States Public Health Service. We think that this notice 
and evidence authorize the definitions later recommended and pro- 
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mulgated. Anyone reading the notice would have been informed 
of the subject matter and issued involved and the resulting defini- 
tions are within the scope of such subject and issues. This is all 
that is required. The act does not require literal identity between 
a proposed marketing order and the order actually issued. United 
States v. Wrightwood Dairy Co., 127 F. (2d) 907 (C.C.A. 7th, 
1942). In any event, the provisions complained of were referred 
to in the notice reopening the hearing and were discussed at the 
reopened hearing. This notice and the reopened hearing are in- 
tegral parts of the entire record upon which Order No. 56 was 
issued. An opportunity to present evidence, views and arguments 
with respect to the questioned sections was afforded to ail inter- 
ested parties at the reopening hearing, and petitioners personally 
and through counsel availed themselves of such opportunity. 
Petitioners’ principal contention appears to be that the order is 
unjustly discriminatory in that it requires the petitioners, as op- 
erators of approved plants, to pay the Class I price for all milk 
disposed of for Class I use whether within or outside of the mar- 
keting area, whereas the operator of an unapproved plant is only 
required to pay the amount of the Class I price differential on 
milk which is disposed of as Class I in the marketing area. Peti- 
tioners do not allege in their petitions that the pricing provisions 


of the order or the definitions of the terms “handler,” “approved 


plant” and “unapproved plant” are not supported by the evidence 
of record or are unauthorized by the act. Rather, they aver, in 
effect, that the operation of such provisions and definitions enables 
competitors operating “unapproved plants” to pay less than peti- 
tioners for milk distributed by such competitors outside the mar- 
keting area, thus unreasonably discriminating against them and 
taking their property without due process of law contrary to the 
Fifth Amendment of the Constitution. 

The evidence adduced at the hearing indicates that plants sup- 
plying the marketing area are of two types, (1) plants operating 
under regular inspection of the health departments of either 
Mitchell or Sioux Falls and recipients of permits issued by the 
inspecting health department, and (2) plants not under local in- 
spection but permitted to distribute milk because of a high United 
States Public Health Service rating. Consequently, handlers were 
divided into two categories in the order, those with approved 
plants (plants under regular inspection of loca] health authorities 
and recipients of permits issued by the local health authorities) 
and those with unapproved plants (plants not under local inspec- 
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tion but permitted to distribute milk in the area because of a 
high United States Public Health Service rating). Approved plants 
constitute the primary and regular suppliers of the marketing 
area whereas unapproved plants generally serve other markets or 
other purposes. 

Sales by plants having a sufficiently high rating by the United 
States Public Health Service had, in the past, displaced local 
producer milk in the highest price utilization in the marketing 
area. To place locally produced milk in a competitive position with 
such milk in the marketing area, the order provides for the pay- 
ment of the Class I price differential on milk from an unapproved 
plant disposed of as Class I in the marketing area. To this extent, 
then, Order No. 56 confers a benefit, rather than an inequity, 
upon the petitioners since they operate approved plants. They 
are not in a position to champion vicariously the interests of the 
unapproved plants. Moreover, it has long been held that milk from 
outside the regular source of supply that is regulated by an order 
may be regulated in a different manner than milk constituting the 
primary source of supply for the market subject to the order. 
Bailey Farm Dairy Co., et al. v. Anderson, 157 F.(2d) 87 (C.C.A. 
8th, 1946), cert. denied, 329 U.S. 788 (1946). 

With respect to petitioners’ grievance that they must pay order 
prices for milk distributed outside the marketing area, the act 
does not require that the pricing of milk of a regulated handler 
be restricted to that portion disposed of in the marketing area 
defined in the Secretary’s order. On the contrary, the Secretary 
may, in prescribing the pricing provisions of an order, provide 
for minimum prices on all milk received at a handler’s plant, 
“whether or not the area eventually consumed the milk.” Titus- 
ville Datry Products Co. v. Brannan, 176 F.(2d) 332 (C.C.A. 3d, 
1949), cert. denied, 338 U.S. 905 (1949). The former practice of 
paying producers less for milk sold outside the marketing area 
than within such area was an unstabilizing influence in the mar- 
ket and lowered returns to producers. In the light of the market 
situation, it cannot be said that the distinction between milk dis- 
tributors operating approved and unapproved plants on the basis 
of health department approval or the pricing of al] milk of a regu- 
lar supplier of the market are unreasonable. Titusville Dairy 
Products Co. v. Brannan, supra. Such distinction overcomes the 
claim of unjust discrimination as it bears a reasonable relation 
to the accomplishment of a valid legislative purpose—the improve- 
ment of market prices for producers’ milk. Under these circum- 
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stances, the fact that a particular regulation may impose economic 
losses upon certain areas or persons does not constitute a viola- 
tion of the due process clause. Secretary of Agriculture v. Central 
Roig Refining Co., et al., 338 U.S. 604, 617-619 (1950) ; Bowles v. 
Willingham, 321 U.S. 508, 518 (1944); Wickard v. Filburn, 317 
U.S. 111, 129 (1942) ; Currin v. Wallace, 306 U.S. 1, 14 (1939). 
Nor does the Constitution protect the petitioners from competi- 
tive disadvantage. Senn v. Tile Layers Protective Union, 301 US. 
468 (1937) ; Alexander Sprunt & Son, Inc. v. United States, 281 
U.S. 249 (1930); Eastern Airlines, Inc. v. Civil Aeronautics 
Board, 185 F.(2d) 426 (App. D. C. 1950). It should also be stated 
at this point, however, that the evidence in the promulgation hear- 
ing record does not indicate that operators of approved plants pay 
significantly more for milk disposed of outside of the marketing 
area than operators of unapproved plants or that operators of 
approved plants cannot compete effectively outside of the market- 
ing area. (R. 176, 485, exhibit 21; RO 20 and 23.) 

At the hearing in this matter, the petitioners sought to intro- 
duce evidence which dealt primarily with an alleged loss of a por- 
tion of petitioners’ business to competitors selling ungraded and 
unregulated milk outside of the marketing area, which loss was 
allegedly caused by the fact that petitioners were required under 
the order to pay the Class I price for milk sold by them outside 
such area. It appears that this evidence was tendered to establish 
that the order and its provisions are unjustly and unreasonably 
discriminatory and, hence, violative of the due process clause. 
However, such evidence is irrelevant and immaterial and is inad- 
missible in this proceeding because, as was noted above, the ques- 
tion of the constitutionality of administrative action does not turn 
on whether those regulated may or may not suffer competitive 
disadvantage as a collateral and indirect result thereof. Even if 
such evidence were admitted and unrebutted, it is doubtful that 
we could require that local producers receive a price for Class I 
milk equivalent to that paid for ungraded milk sold outside the 
marketing area to aid petitioners in the sale of graded milk in 
competition with ungraded milk outside such area. In addition 
an adversary proceeding under section 8c(15) (A) of the act is 
not a de novo proceeding as to the reasonableness of a regulatory 
order or any of its provisions. Sprague Dairy Cv. v. Anderson, 
N.D. Ill., November 1, 1946; Titusville Dairy Products Co. v. 
Brannan, Supra; Dairymen’s League Cooperative Association, 
Inc. v. Brannan, 173 F.(2d) 57, 66 (C.C.A, 2d, 1949), cert, denied, 
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338 U.S. 825 (1949); Wawa Dairy Farms, Inc. v. Wickard, 149 
F.(2d) 860 (C.C.A. 3d, 1945); Beatrice Creamery Co. et al. v. 
Anderson, 75 F. Supp. 363, 367 (D. Kan. 1947); Bailey Farm 
Dairy Co. et al. v. Jones, 61 F. Supp. 209, 228 (E.D. Mo. 1945), 
aff'd sub nom Bailey Farm Dairy Co. et al. v. Anderson, supra; 
In re Ann Arbor Division of Detroit Creamery et al., 11 A.D. 1147 
(1952). For this reason as well, the examiner was correct in rul- 
ing, at the hearing in this matter, that proffered evidence was 
inadmissible. It would seem that a hearing on an amendment to 
the order would be the proper place for the submission of such 
evidence. 

Some of the petitioners have engaged in the business of bottling 
milk in their plants for other persons, and they allege that they 
will lose this business because the pricing provisions of the order 
apply to this milk. In actual operation, the order price will apply 
to such milk during six months of the year (RO 170). Here again, 
petitioners do not contend that this is unsupported by the evi- 
dence or unauthorized by the act. Petitioners contend that such 
payments will prevent them from carrying on the so-called prac- 
tice of custom bottling and that the order thereby unreasonably 
discriminates against them and takes their property without due 
process of law. All milk received by a handler may be priced un- 
der an order. Titusville Dairy Products Co. v. Brannan, supra. 
Sufficient basis exists for including this milk within the pricing 
provisions of the order. (See Findings of Fact.) See also Bailey 
Farm Dairy Co. v. Jones, supra. In these circumstances, such in- 
clusion does not appear to be unreasonable or violative of the due 
process clause. Moreover, the fact that a handler has engaged in 
this type of business does not prevent the order from changing 
the practice. Queensboro Farms Products, Inc. v. Wickard, 137 
F.(2d) 969 (C.C.A, 2d, 1948). 

Petitioners who produce Guernsey milk complain that the order 
takes their property by pooling their milk with milk of lower 
quality. The order requires the proration of the milk produced 
by the petitioners to the uses of all milk produced or purchased, 
thus giving to purchased milk a similar proportionate share in the 
total plant utilization. Such proration is not illegal. United States 
v. Rock Royal Cooperative, Inc., supra. Moreover, butterfat dif- 
ferentials are provided in the order to reflect actual differences 
in quality, if they exist. The elements of quality reflected in such 
differentials are those present in any milk to be priced and are 
without reference to any breed characteristics or other standards 
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associated with certified or premium milk which may have some 
significance in the retail or wholesale prices at which they may 
be distributed. Any proceeds received by petitioners by virtue of 
the special breed or advertised premium quality of their milk 
accrues solely to the benefit of the petitioners and is not pooled. 
The order imposes no obligation to the producer-settlement fund 
with respect to milk of a handler’s own production. See New York 
State Guernsey Breeders’ Co-op., Inc. v. Wickard, 141 F.(2d) 
805 (C.C.A. 2d, 1944), cert. denied, 323 U.S. 725 (1944). 


Another allegation of petitioners is that failure to provide for 
an individual handler pool in the order is contrary to the evidence. 
Petitioners, however, failed to refer to any evidence in support 
of this contention. The record indicates that petitioners suggested 
that the order provide for an individual handler pool (RO 110, 
187-188, 198), but the proposal was never developed, explored 
or seriously pressed to determine whether it would be appropriate 
or effective in the marketing area. Either a market wide pool or 
an individual handler pool is authorized by section 8c(5)(B) of 
the act (7 U.S.C. 608c(5) (B)), and the former was chosen for 
Order No. 56. There appears to be no basis for holding that the 
choice was illegal. Petitioners have failed to meet the burden 
which rests on them of showing that the failure to provide for 
an individual handler pool is contrary to the evidence. United 
States v. Rock Royal Cooperative, Inc., supra; Wawa Dairy Farms, 
Inc. v. Wickard, supra. 

In addition to the various attacks upon the order discussed 
above, the petitioners have enumerated in their petitions further 
alleged infirmities of the order and the evidence in support there- 
of. Included among these are the following allegations: that sec- 
tion 956.50(b) of the order requires petitioners to pay higher 
prices than their competitiors for manufacturing milk, thus fore- 
closing to them markets for cottage cheese and ice cream mix; 
that the order should provide a separate Class III price which 
would be equivalent to the Class II price without the powder 
factor; and that the failure to provide a price differential greater 
than 25 cents between the Class II and Class II-A price is un- 
reasonable and take petitioners’ property without due process of 
law. Petitioners have made no attempt to support these broad 
allegations and must be deemed to have failed to sustain their 


burden of proof thereon. 
Order No. 56 and all its provisions and applications complained 
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of by the petitioners are in accordance with law, and the petitions 
should be dismissed. 

All contensions of the parties presented for the record have 
been considered and whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this decision are 
denied. 


ORDER 


In view of the foregoing, the relief requested by the petitioners 
is denied, and the petitions are dismissed. 


(No. 3729) 


In re NEW JERSEY COOP COMPANY, INC., et al. P&S Docket Nos. 
5538, 554, and 555. Decided December 1, 1953. 


Continuation of Rates and Charges 


Since the parties are agreed, respondents are authorized to continue assess- 
ing the current coop rental charge during the life of this order, and 
respondents shall continue to file monthly reports, as required by prior 
orders entered herein, showing their income and expenses and the num- 
ber of coops rented. 

Mr. John L. Currin for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Louis Deitel, of Hoboken, New Jersey, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seg.). The respondents 
are now operating under an order issued on December 26, 1951 
(10 A.D. 1504), authorizing them to assess to and including De- 
cember 31, 1953, a charge of 90 cents per coop for the rental of 
coops to the live poultry industry. 

By a petition filed on November 12, 1953, the respondents re- 
quested that the existing rate order “be permanently extended 
by the Secretary until such time as it is deemed necessary to 
change same.” 

Prior to the issuance of the order of December 26, 1951, author- 
izing an increase in the coop charge, notice of the petition therefor 
was given to the public, and, although interested persons were 
afforded an opportunity to be heard in the matter, no interested 
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person notified the Hearing Clerk of a desire to be heard. Inas- 
much as the present petition does not involve an increase of rates 
and charges lawfully prescribed by the Secretary or new rates 
and charges for services not heretofore covered by order, it is 
found that further notice and public procedure on this order are 
unnecessary. 

The Livestock Branch filed an answer recommending that an 
order be issued authorizing respondents to continue assessing the 
current coop rental charge to and including December 31, 1955. 

Since the parties are agreed that the current charge should be 
continued in effect, respondents are authorized to continue assess- 
ing such charge during the life of this order. Respondents shall 
continue to file monthly reports, as required by prior orders en- 
tered herein, showing their income and expenses and the number 
of coops rented. 

This order shall become effective on January 1, 1954, and re- 
main in effect to and including December 31, 1955. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3730) 


PRODUCERS LIVESTOCK COMMISSION COMPANY v. WARREN BERREY. 
P&S Docket No. 2055. Decided December 21, 1953. 


Dismissal—Failure to Establish Agreement to Purchase 
Sheep on Order for Respondent 


Where complainant alleged that it purchased a number of sheep on order 
for respondent who refused to accept them, and respondent in its answer 
denied that he had ordered the sheep, held, that since complainant has 
failed to sustain the burden upon it of proving by a preponderance of 
the evidence that respondent ordered the sheep, and that respondent’s 
actions subsequent to the shipment of the sheep increased complainant’s 
loss in this matter, the complaint should be dismissed. 


Producers Livestock Commission Company, of San Antonio, Texas, com- 
plainant, pro se. Mr. Gerald Collins of Collins & Collins, of Omaha, 
Nebraska, for respondent. Mr. C. L. Stewart, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.), hereinafter 





PRODUCERS LIVESTOCK COMMISSION CO. v. BERREY 149] 
Cite as 12 A.D. 1400 


referred to as the “act.” Formal complaint was filed on July 1, 
1952, by Producers Livestock Commission Company seeking rep- 
aration from Warren Berrey in the amount of $5,518.74. 

The complaint alleges that on June 9 and 10, 1952, complainant 
purchased 817 sheep on order for respondent; that on June 10, 
1952, complainant shipped the sheep from San Antonio, Texas, to 
respondent at Omaha, Nebraska; that respondent refused to ac- 
cept the sheep in violation of the act; and that respondent’s re- 
fusal to accept the sheep resulted in a loss to complainant of 
$5,518.74. A copy of the complaint, together with a copy of the 
report of investigation made by the Packers and Stockyards Di- 
vision, Livestock Branch, was served upon respondent by regis- 
tered mail on October 20, 1952. 

Respondent filed an answer on November 6, 1952, denying that 
he had ordered the sheep. A copy of respondent’s answer was 
served upon complainant by registered mail on March 23, 1953. 

Oral hearing was held in Wichita, Kansas, on June 15, 1953. 
Allen Koch, a partner in Producers Livestock Commission Com- 
pany, appeared on behalf of complainant. Gerald Collins, Attorney 
at Law, Omaha, Nebraska, appeared on behalf of respondent. Both 
parties filed suggested findings of fact, conclusions and order. 


FINDINGS OF FACT 


1. The Union Stock Yards, Omaha, Nebraska, was at all times 
mentioned herein a posted stockyard subject to the provisions of 
the act. . 


2. Complainant, Producers Livestock Commission Company, 
is a partnership composed of Allen Koch and Mitchell Koch whose 
post office address is Union Stock Yards, San Antonio, Texas. 
Complainant is registered with the Secretary of Agriculture as 
a market agency to buy and sell livestock on a commission basis 
at the Union Stock Yards, San Antonio, Texas, a posted stockyard 
under the act, and at all times mentioned herein complainant was 
so registered. 


3. Respondent, Warren Berrey, is an individual whose post 
office address is Union Stock Yards, Omaha, Nebraska. Respond- 
ent is registered with the Secretary of Agriculture as a dealer 
to buy and sell sheep for his own account at the Union Stock 
Yards, Omaha, Nebraska, and at all times mentioned herein re- 
spondent was so registered. 


4. On June 9 and 10, 1952, complainant purchased 817 sheep 
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at the Union Stock Yards, San Antonio, Texas. The total pur- 
chase price of the sheep, plus the commission charge, was $11,- 
836.86. The sheep were shipped to respondent at Omaha, Nebraska, 
on June, 10, 1952. 

5. On June 11, 1952, complainant’s sheep salesman, R. L. 
McCauley, informed respondent by telephone that the sheep had 
been purchased for respondent and were in transit to respondent 
at Omaha, Nebraska. Respondent stated that he would not accept 
the sheep. 

6. The sheep arrived at the Union Stock Yards, Omaha, Ne- 
braska, on June 13, 1952. Respondent refused to accept the sheep 
and the sheep were taken into custody by the stockyard company. 


7. Upon being informed that respondent refused to accept 
the sheep, complainant consigned the sheep to Producers Live- 
stock Marketing Association, a market agency at the Union Stock 
Yards, Omaha, Nebraska. The sheep were sold for the account of 
complainant. Complainant received $6,693.12 from the sale of the 
sheep. 

8. The complaint was filed within 90 days after the cause of 
action accrued. 


CONCLUSIONS 


The question upon which the decision in this case turns is 
whether respondent ordered the sheep; that is, whether there was 
an agreement between complainant and respondent that complain- 
ant would purchase the sheep on order for respondent. The evi- 
dence is in direct conflict on this point. R. L. McCauley, complain- 
ant’s sheep salesman, testified that in his telephone conversation 
with respondent on June 3, 1952, he told respondent that he was 
going to the country and “would look for about 1,000 head of 
old-crop lambs and yearlings”; that respondent told him to buy 
them if he could get them for less than “20 cents” and if they 
were good sheep; and that respondent further told him that if 
he was unable to get these sheep, to buy respondent “some more 
next week.”’ McCauley stated that he was unable to get the sheep 
the week of June 3, but that he “filled the order” on Monday and 
Tuesday, June 9 and 10, and shipped the sheep to respondent the 
afternoon of the 10th. Respondent denied that he had given an 
order for sheep in his June 3 conversation with McCauley. He 
testified that McCauley might have mentioned going to the coun- 
try to look for sheep, but that he informed McCauley that another 
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salesman, Jerry Gee, handled his country purchases, and this was 
confirmed by the testimony of Jerry Gee. 

This testimony is the only evidence appearing in the record 
which bears directly upon the question of whether respondent 
ordered the sheep. There was considerable testimony relating to 
whether sheep which complainant had previously purchased for 
respondent were satisfactory and whether the sheep in this ship- 
ment were of good quality. However, testimony on these matters 
does not prove or disprove that respondent ordered the sheep in 
question. The same is true of the evidence in the record concern- 
ing the decline in the sheep market during the period of June 9- 
June 19, 1952. In addition, it appears that the most serious decline 
in the sheep market occurred after June 11, the date on which 
respondent informed complainant that he would not accept the 
sheep. 

Complainant has alleged in this proceeding that its loss re- 
sulted from respondent’s refusal to accept sheep which complain- 
ant had purchased on order for respondent. Complainant, there- 
fore, has the burden of proving by a preponderance of the evi- 
dence that respondent ordered the sheep. Upon the basis of the 
record in this proceeding, it is concluded that complainant has 
not sustained that burden. 

There was some testimony given on behalf of complainant to 
the effect that after the sheep had ben shipped respondent indi- 
cated that he might accept them. R. L. McCauley testified that in 
his telephone conversation of June 11 with respondent, respond- 
ent stated that he might “catch the off car weights” on the sheep 
when they arrived. This was denied by respondent, and respond- 
ent’s testimony on this point was corroborated by Rudolph N. 
Corneer, supervisor of the sheep department at the Union Stock 
Yards, Omaha, Nebraska. Corneer stated that shortly after re- 
spondent’s telephone conversation with McCauley, respondent in- 
formed him of the shipment and stated that he would not accept 
the sheep. The record, therefore, does not show that respondent’s 
actions subsequent to the shipment of the sheep increased com- 
plainant’s loss in this matter. 

From what has been said above, it is evident that the com- 
plaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 3731) 


INDIAN RIVER CITY PACKING HOUSE v. PETE LEE. PACA Docket 
No. 6114. Decided December 1, 1953. 


Failure to Pay Purchase Price of Citrus Fruit—Default 


Where complainant claimed reparation in the amount of the purchase price 
of four truckloads of citrus fruit which respondent accepted upon de- 
livery, held, that by failing to file an answer respondent is deemed to 
have admitted the material facts alleged in the complaint and waived 
an oral hearing, as provided by the rules of practice, and his failure to 
pay the purchase price constitutes a violation of the act, for which 
reparation should be awarded to complainant. 

Mr. Virgil B. Conklin, of Titusville, Florida, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on June 16, 1953. Formal complaint 
was filed on September 24, 1953. Complainant seeks an award of 
reparation in the amount of the unpaid balance of the purchase 
prices of four truckloads of citrus fruit sold and delivered to re- 
spondent in April and May, 1953. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served by registered 
mail upon respondent on October 16, 1953. A copy of the report 
of investigation was served by registered mail upon complainant 
on October 19, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant is an individual, Frank G. Clark, trading as 
Indian River City Packing House, whose address is Indian River 
City, Florida. 





et 


ce 
e- 


d 
tO 


we oF e 


Oe ee | a ae 








INDIAN RIVER CITY PKG. HOUSE v. LEE 1405 
Cite as 12 A.D. 1404 


2. Respondent is an individual, Pete Lee, whose address is 
112 Kirk Avenue, S. E., Roanoke, Virginia. At the times of the 
transactions involved herein, respondent was licensed under the 
Act. 

3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent the following four trucklots of 
citrus fruit on the dates and terms indicated: 

DATE NO.OF COMMODITY,GRADE AND PRICE PER 
(1958) BOXES DESCRIPTION BOX f.o.b. TOTAL 


Apr. 29 50 Oranges, A Head Brand, U.S. No. 1 $3.00 $150.00 
Golden or Bronze 


31 Grapefruit U.S. No. 2, Celect Brand, 2.00 62.00 
Sizes 36 and 80 
221 Grapefruit U.S. No. 2, Celect Brand, 2.50 552.50 
Sizes 46, 54, 64 & 70 
Apr. 30 60 Oranges, A Head Brand, U.S. No. 1 3.00 150.00 


Golden, Sizes 150 to 216, incl. 
May 5 100 Grapefruit, A Head Brand, U.S. No. 1 2.75 275.00 

Golden or Bronze, Sizes 54, 64, 
70 & 80 

63 Grapefruit, A Head Brand, U.S. No. 1 2.50 157.50 
Golden or Bronze, Size 46 

58 Grapefruit, A Head Brand, U.S. No. 1 2.00 116.00 
Golden or Bronze, Size 36 


79 Oranges, A Head Brand, U.S. No. 1 3.00 237.00 
Golden or Bronze, Sizes 126, 150, 
176 and 200 
May 14 220 Oranges, U.S. No. 1 Golden, Sizes 8.25 715.00 
126, 150, 176 and 200 
80 Oranges, U.S. No. 1 Golden, Sizes 3.00 240.00 
216 and 250 


TOTAL $2,655.00 


4. After Federal inspection at shipping point, four lots of cit- 
rus fruit meeting the specifications of the contracts were trans- 
ported by truck from Indian River City, Florida, in interstate 
commerce, to respondent at Roanoke, Virginia. 


5. Upon arrival of the shipments at destination, respondent 
accepted the four lots of citrus fruit in compliance with said con- 
tracts of sale and made no complaint with respect thereto. 


6. The total purchase price of the four lots of citrus fruit is 
$2,655, of which respondent has paid only $104.20 to complain- 
ant, leaving a balance of $2,550.80 due and owing to complainant. 


7. Formal complaint was filed on September 24, 1953, which 
was within 9 months after the several causes of action accrued. 
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CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (7 
CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
amount of the agreed purchase prices for the four lots of citrus 
fruit is in violation of section 2 of the Act. Complainant should be 
awarded reparation in the amount of $2,550.80, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,550.80, with interest, there- 
on at the rate of 5 percent per annum from June 1, 1953, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3732) 
PACA Docket No. 5657. Decided December 1, 1953. 


Dismissal—Rejection of Commodity Not without Reason- 
able Cause — Evidence — Failure to Show Negligence of 
Broker 


Where complainant sought reparation from respondent on the basis of an 
alleged sale to respondent through his broker, of two carloads of Wine- 
sap apples, on the terms, “f.o.b. shipping inspection point and acceptance 
final, subject approval wired Government inspection certificate,” and 
alleged that respondent refused to accept the apples, and that if re- 
spondent did not contract to purchase the apples on that basis, then 
respondent-broker made a false and misleading statement, and failed 
to perform a duty owed to complainant, and respondents denied the alle- 
gations in the complaint, Held: 

(1) since complainant and respondent did not assent to the same 
basis of sale, the rejection of the apples by respondent was not without 
reasonable cause; 

(2) since nowhere in this proceeding has complainant pointed out 
the particular statement alleged to be false and misleading, no further 
consideration can be given to this allegation; 

(3) the evidence shows that under the circumstances in this case 
respondent-broker was not negligent in performing his duty owed com- 
plainant; and 

(4) the complaints against the respondents should be dismissed. 
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Essentials to Consummation of Contract 


It is essential to the formation of a contract that there be a mutual mani- 
festation of assent to the material terms of the contract. 


Principal and Agent—Liability of Broker to His Principal 


It is the duty of a broker to exercise reasonable care, skill and diligence 
in negotiating a sale on behalf of his principal, and the broker’s failure 
to perform such duty makes him responsible to his principal for the loss 
resulting from his negligence. 


Principal and Agent — Circumstances Showing Lack of 
Negligence of Broker 


Where the evidence shows that the code word “AFOHN”, either escaped the 
attention of the broker or he missed its significance, it cannot be said 
that the broker was negligent, under the circumstances in this case, in 
performing his duty owed to his principal. 

Complainant pro se. Mr. H. W. Laughlin, Jr. of Erwing, Laughlin & Watson, 
of Memphis, Tennessee, for respondent. Mr. S. Shepard Tate of Martin 
& Tate, of Memphis, Tennessee, for respondent. Mr. James W. Gall- 
man, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The informal complaint was filed May 15, 1951, and the formal 
complaint was filed October 29, 1951. It is alleged that complain- 
ant sold to respondent * * *, through respondent * * *, 
two carloads of Winesap apples on the basis “f.o.b. shipping point 
inspection and acceptance final, subject approval wired Govern- 
ment inspection certificate” and that respondent * * *  re- 
fused to accept the apples. It is alleged further that if respondent 
* * * did not contract to purchase the apples on that basis, 
then respondent * * * madea false and misleading state- 
ment, for a fraudulent purpose, and failed to perform a duty owed 
by him to complainant. Reparation is sought against either of the 
respondents in the amount of $2,838.96, which is alleged to be 
the difference between the contract price and the proceeds re- 
ceived from the resale of the apples. 

A copy of the formal complaint was served upon both respond- 
ents on November 12, 1951, together with copies of the report of 
investigation made by the Regulatory Division of the Fruit and 
Vegetable Branch. A copy of the report of investigation was also 
served upon complainant on November 13, 1951. 
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Respondent * * * andrespondent * * * filed their 
answers on September 17, 1951. Respondent * * * denied 
these allegations of the complaint applying to him and averred 
good faith in negotiating the sale. Respondent * * * in its 
answer denied that the basis of sale was as alleged by complain- 
ant, and averred that it was “f.o.b. regular terms only.” This re- 
spondent also averred that the apples were not in suitable ship- 
ping condition. Oral hearing was requested by both respondents. 

A hearing was held at * * *, Tennessee, on September 15 
and September 16, 1952. Complainant’s evidence consists of the 
deposition of * * * * * * testified on behalf of respond- 
ent ’**'* * and *''* *, President of respondent * °°, 
testified on behalf of this respondent. Four other witnesses testi- 
fied on behalf of both respondents. Only the respondents were 
represented by counsel at the oral hearing. All parties have filed 
briefs. 


FINDINGS OF FACT 


Complainant, * * *, isa partnership composed of 
* and * * *, whose address is * * *, Washing- 


2. Respondent, * * *, is a corporation whose address is 
* * *, Tennessee. Respondent, * * *, is an individual 
doing business as * * *, whose business address is * * *, 
Tennessee. At the time of the transaction involved herein, re- 
spondents were licensed under the act. 


3. On May 2, 1951, respondent * * *, on behalf of re- 
spondent * * *, sent complainant the following telegram 
“HAVE INTEREST TWO 125 LARGER OR NOT OVER 80/138 
1.85 COMBINATION SAPS ADVISE.” In a teletype conversa- 
tion on May 2, 1951, complainant quoted respondent * * * 
the manifest of two carloads of apples at “$1.85 FOB” shipping 
point and offered to obtain official inspection and also provides 
its own personal inspection. Respondent * * * advised com- 
plainant that the purchaser was tough on inspections and that the 
inspections should be held up until he determined whether the 
purchaser liked the size of the apples. 

4. On May 2, 1951, respondent * * * wired complainant 
as follows: “GET GOV INSP ON TWO APPLES OFFERED IF 
NOT GUD TRY FIND COUPLE MORE.” The same night com- 
plainant wired respondent * * * as follows: “GETTING 
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GOVT INSP TOMRW MORNING FOR * * * ON ETZJY 
WILL ADVISE 1.85 AFOHN.” According to the speed code, the 
code word “ETZJY” means ‘‘combination extra fancy and fancy 
Winesaps” and “AFOHN” means “fob shipping point inspection 
and acceptance final, subject to buyer’s approval of wired Govern- 
ment Inspection Certificate.” This nightletter was read by the 
telegraph office to respondent * * * over the telephone on 
the night of May 2, 1951, and a copy of such nightletter was re- 
ceived by his office the following day. 

5. Respondent * * * did not, at any time, communicate 
| or transmit to respondent * * * the terms contained in com- 
| plainant’s telegram of May 2 and respondent * * * only au- 
| thorized respondent * * * to purchase the carloads of apples 
» on an f.o.b. basis. 


' 6. On May 3, 1953, complainant sent to respondent * 
' a telegram, the decoded meaning of which was “For * * * 
Combination Extra Fancy and Fancy Winesap Two Cars Govern- 
ment Inspection Certificate Shows As Follows 33 To Full Red 
Color 60 to 90 Good Red Apples Firm Ripe 1% Decay Both Cars 
Answer Quick.” On May 4, 1951, respondent * * * conversed 


* * 


with complainant by teletype and inquired how the apples offered 
were for watercore. Complainant replied that the apples would 


make U.S. Standards for export after which respondent * * * 


said “O.K. Go Ahead And Confirm * * * Both Cars,” and 
gave complainant shipping instructions. 


7. On May 4, 1951, complainant prepared a “Memo of Sale” 
showing the sale of two carloads of apples (798 boxes each) to 
| respondent * * * _ on “Acceptance basis wired Federal In- 
spection Certificate fob final.” Copies were received by both re- 
spondents on May 8, 1951. 

8. On May 4, 1951, complainant confirmed to respondent 
* * by wire the shipment of car PFE 45987 from * * *, 
Washington, and on May 5, 1951, similarly confirmed the dies 
ment of car PFE 66743. 


9. On May 4, 1951, respondent * * * prepared a broker’s 
standard memorandum of sale covering each carload of apples, 
copies of which were delivered to respondent * * * and air 
mailed to complainant. Under the heading “Sale made (F.0.B. or 
Delivered)” appears “fob” and under the heading “Quantity, Com- 
modity and Specifications, and Price” there appears the following: 

“1 Car Combination Winesap Apples approximately as fol- 


* * 
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lows: 15/100, 250/118, 453/125, 80/188. $1.85 f.0.b., subject 
buyers approval following wired Government Inspection. 
“33% to full red, mostly 60% to 90% good red, apples firm 
ripe, 1% decay.” 

10. Upon receipt of complainant’s memorandum of sale on 
May 8, 1951, respondent * * * wired complainant asking 
that complainant omit from his sales memorandum the f.o.b. final 
terms as such terms were not according to the contract of sale. 
Complainant, by air mail letter dated May 8, 1951, declined to 
eliminate the f.o.b. acceptance final terms and pointed out to re- 
spondent * * * the code word AFOHN contained in com- 
plainant’s nightletter of May 2, 1951. 

11. Complainant shipped two carloads of applesfrom * * %, 
Washington, car PFE 45987 on May 4, 1951, and car PFE 66743 | 
on May 5, 1951. Car PFE 45987 arrivedin * * *, Tennessee, | 





on May 11, 1951, and the apples were officially certified as show- ; | 
ing approximately 20% decay consisting mostly of Bullseye Rot | 


and well advanced Blue Mold Rot. On May 12, 1951, car PFE 
66743 arrived in * * *, and the official certificate shows 
15% decay consisting mostly of Bullseye Rot and Blue Mold Rot. 


12. On May 12, 1951, respondent * * * _ rejected both 
cars because of the condition of the apples. 


13. On May 15, 1951, complainant diverted the two carloads 
of apples from * * *, Tennessee, to * * *, New York, 
where car PFE 45987, after deduction of freight and other 
charges, brought complainant the sum of $113.64, and car PFE 
66743 was abandoned to the delivering carrier because of poor 
condition. 


14. The formal complaint was filed on October 29, 1951, which 
was within 9 months after the alleged causes of action accrued. 


CONCLUSIONS 

In its brief respondent * * * contends that a contract for 
the sale by complainant and the purchase by respondent * * * 
of the two carloads of apples never came into existence because 
there was no meeting of the minds as to the basis of sale. The 
negotiations between complainant and * * * were handled 
by respondent * * * who acted as agent for both parties. 
* * * was to receive brokerage of $39.90 per car from com- 
plainant. At the outset of the negotiations complainant offered to 
sell the apples on the basis of $1.85 per box f.o.b. and * * *| 
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soinformed * * *, Before this offer was accepted by * * *, 
complainant sent to * * * the nightletter of May 2 setting 
forth a basis of sale which had not been previously mentioned, 
viz: “f.o.b. shipping point inspection and acceptance final, sub- 
ject to buyer’s approval of wired Government Inspection Certifi- 
cate.” * * * admitted in his answer and at the oral hearing 
that he did not advise * * * of the basis of sale contained 
in complainant’s nightletter. * * * testified that he was not 
informed of the nightletter and that complainant’s memorandum 
of sale dated May 4, 1951, which was received May 8, 1951, was 
his first knowledge of the new terms. Consequently, when * * * 
authorized * * * on May 4, 1953, to confirm the purchase of 
the two carloads of apples he believed the basis of sale was $1.85 
f.o.b. as originally quoted. On the other hand complainant believed 
that * * * had received notice of the new basis of sale 
through * * * and that the contract was consummated on 
this new basis. 

It is essential to the formation of a contract that there be a 
mutual manifestation of assent to the material terms of the con- 
tract. J. E. Nelson & Sons v. Jack Kerzner and Monte Cross, 8 
A.D. 48, 12 A.D. 226; The Schuman Co. v. Cleveland Fruit Co., 
3 A.D. 105. Since complainant and respondent * * * did not 
assent to the same basis of sale it is concluded that no contract 
resulted and, therefore, the rejection of the apples by respondent 
* * * was not without reasonable cause. 

The remaining question concerns the liability if any of respond- 
ent * * *, Complainant alleged in the complaint that this 
respondent made a false and misleading statement for a fraudu- 
lent purpose. No where in this proceeding has complainant pointed 
out the particular statement alleged to be false and misleading. 
Consequently, no further consideration can be given to this alle- 
gation. 

Complainant next alleged that respondent * * * violated 
the act by failing to notify * * * of the basis of sale con- 
tained in complainant’s nightletter of May 2, 1951. Section 2 of 
the act declares certain acts of a commission merchant, dealer, 
or broker to be unlawful, including (section 2(4)) “to fail, with- 
out reasonable cause, to perform any specification or duty, express 
or implied, arising out of any undertaking in connection with any 
such transaction.” It is the duty of a broker to exercise reasonable 
care, skill and diligence in negotiating a sale on behalf of his prin- 
cipal. His failure to perform such duty makes him responsible to 
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his principal for the loss resulting from his negligence. California 
Fruit Exchange v. Southern Brokerage Co., 3 A.D. 892. 

At the oral hearing * * * admitted that complainant’s 
nightletter of May 2, 1951, was read to him at home over the 
telephone by the telegraph company. On cross-examination he 
stated “I recall them reading the wire but I do not recall the read- 
ing of the code word. It might have been and possibly was .. .” 
The evidence also shows that the nightletter was received in 
* * * office over the teleprinter tie line. * * * testified 
that he never saw a copy of the nightletter. However, in a letter 
to the Department dated July 11, 1951 * * * stated “I did 
not observe the code word AFOHN which * * *_ included in} 
a wire to us on May 2nd.” In a letter sent to complainant on May | 
26, 1951, Western Union advised that * * * acknowledged} 
receipt of the nightletter but said he misplaced his copy and was | 
not sure whether the code word “AFOHN” was contained in the | 
copy received by him. 

The evidence is clear that the code word “AFOHN” either es- 
caped the attention of * * * or he missed its significance. 
We are unable to say, however, that * * * was negligent 
under the circumstances in this case. Complainant contends that 
it was never its intention to sell the apples on any terms except 
f.o.b. acceptance final. Nevertheless, the only basis of sale dis- 
cussed by the parties prior to the nightletter was “$1.85 f.o.b.” 
The code word “AFOHN” was placed inconspicuously at the end 
of the nightletter. The first and major portion of the nightletter 
was in effect a confirmation of the previous understanding of the 
parties that complainant would have the apples federally in- 
spected. It seem to us that if complainant desired to change the 
basis of sale previously discussed, it should have done so in a 
more specific manner. 

The complaints filed against * * * and * * *_ should 
be dismissed. 


ORDER 
The complaint asto * * * is hereby dismissed. 
The complaint asto * * * is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 3733) 


VALLEY PRODUCE COMPANY v. QUINCY POTATO CHIP COMPANY. 
PACA Docket No. 6115. Decided December 1, 1953. 


Failure to Pay Balance of Purchase Price of Potatoes—Default 
Headnotes in 12 A.D. 1429, applicable here. 


Valley Produce Company, of Grand Forks, North Dakota, complainant, pro 
se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed June 22, 1953. Formal complaint 
was filed September 24, 1953. Complainant seeks an award of 
reparation in the amount of the unpaid portion of the agreed 
purchase price for a carload of potatoes sold in October 1952 and 
delivered to respondent in February 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on October 19, 1953. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on October 17, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Herbert A. 
Wieneke, Robert W. Wieneke and Genevieve M. Wieneke, trading 
as Valley Produce Company, whose address is P. O. Box 517, 
Grand Forks, North Dakota. 


2. Respondent is an individual, George B. Ostermueller, trad- 
ing as Quincy Potato Chip Company, whose address is 902 So. 
6th Street, Quincy, Illinois. At the time of the transactions in- 
volved herein, respondent was licensed under the Act. 

































1414 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 1418 


3. On or about October 27, 1952, contemplating shipment of 
the commodity in interstate commerce, complainant sold to re- 
spondent three carloads of Cobbler potatoes, 85 percent U.S. No. 1, 
Size A, at $5.25 per sack, delivered. The contract called for a de- 
posit of $200 per car and shipment was to be made in February 
1953. 

4. During February 1953, three carloads of potatoes contain- 
ing 400 sacks each and meeting the specifications of the foregoing 
contract were shipped, in interstate commerce, from loading point 
in the State of Minnesota to respondent at Quincy, Illinois. Upon 
arrival at destination, respondent accepted the potatoes and paid 
the drafts drawn on it for the invoice prices. 


5. The total agreed delivered price for the potatoes contained 
in car ART 21923 was $2100. Complainant, through error, is- 
sued an invoice and drew a draft on respondent for $4.25 per 
sack, delivered. Respondent paid the draft as presented. Includ- 
ing a $200 deposit on the car, respondent has paid complainant a 
total of $1700, leaving a balance of $400 due on this car of pota- 
toes. Complainant, when the error was discovered, notified re- 
spondent and drew a draft for the $400 balance. Respondent re- 
fused to honor the draft and there remains due and owing from 
respondent to complainant the sum of $400. 


6. Formal complaint was filed September 24, 1953, which was 
within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay complainant the full agreed pur- 
chase price for the carload of potatoes is a violation of section 2 
of the Act. Complainant should be awarded reparation in the 
amount of $400, with interest, and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $400, with interest thereon at 
the rate of 5 percent per annum from April 1, 1953, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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No. 1, Wm. A. Huizinca & SON v. QUALITY PoTATO COMPANY. PACA 
a de- Docket No. 5830. Decided December 2, 1953. 

ruary 


Rejection of Commodity without Reasonable Cause — 
Evidence — Shipment Made within Period and Manner 





tain- Provided in Contract—Failure to Pay Balance of Purchase 
going Price of Potatoes 
point Where complainant alleged that he is entitled to the amount of the balance 
Upon : of the purchase price of potatoes based on a contract to sell respondent 
paid | ten carloads of Arizona Red Potatoes, U.S. No. 1 Size A, at $5.45 per 
hundredweight, f.o.b. shipping point, to be shipped from the Phoenix, 
Arizona District during the period of June 12 or 13 through June 27, 
ined 1952, shipment and loading at shipper’s option; that respondent paid 
» 18- for three of the ten shipments and rejected the remaining seven car- 
per loads; that by agreement of the parties respondent paid to complainant 
slud- the net proceeds of the resale of the seven rejected carloads, and re- 
nt a spondent in its answer alleged that complainant breached the contract 
because the first three carloads of potatoes were all shipped on June 
ota- 12, 1952, and the last four carloads were shipped on June 27, 1952, 
 re- and were not shipped at the rate of one carload per day as agreed 
; re- between the parties; and that complainant failed to give respondent 
rom timely notice of shipment, Held: 


(1) the evidence establishes that complainant shipped ten carloads 
of potatoes of the kind, grade and quality specified in the written con- 
was tract between the parties; 

(2) the shipments were made within the period and in the manner 
provided for in the contract; 
(3) respondent’s rejection of seven of the carloads was without 
reasonable cause and in violation of section 2 of the act; and 
om- (4) reparation should be awarded complainant in the amount which 
represents the agreed purchase price of the seven rejected carloads of 


om- 
potatoes, less the uncontested amount heretofore paid to complainant 
on account. 

ur- 

n2 Interpretation of Provision of Contract of Purchase and 

the Sale in Absence of Ambiguity 

ed. Where the contract contained the provision that shipment and loadings should 


be at shipper’s option, respondent cannot read into the contract a pro- 

vision that the potatoes were to be shipped at the rate of one carload 
1all per day, and, if respondent desired that complainant be bound by such 
at a condition, it was for him to insist that such a condition be stipulated 

in the contract and, not having done so, respondent is bound by the 
ed. terms of the contract which he signed. 


Failure to Show Fraud 
Where respondent contended that the words “shipment loadings shipper’s 
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option” in the contract which complainant prepared are in lower case 
letters, whereas the remainder of the contract is written in capitals, 
and that complainant was thus attempting to make this controversial 
term as inconspicuous as possible, and this induced respondent by fraud 
and misrepresentation to execute the contract, held, that réspondent’s 
contention is without merit, since by respondent’s own testimony it is 
shown that he objected to the written contract because it did not specify 
that the potatoes were to be shipped at the rate of one carload per day, 
so that, under these circumstances, it cannot be said that there was 
fraud in the inducement which would render the contract void. 


Billing of F.O.B. Shipment in Name of Seller as Consignee 
as Not Constituting Breach of Contract 


There is no requirement in the Act or Regulations thereunder that an f.o.b. 
shipment be billed directly to the purchaser, and it is recognized that 
the seller has the right to retain control over the shipment for security 
purposes and may do so by naming himself as consignee in the bill of 
lading, and therefore, the naming of complainant as consignee in the 
bill of lading issued on the first three carloads of potatoes was not a 


breach of contract. 


Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Mr. H. Haskell 
Lurie, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Pre- 


siding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on July 28, 1952, wherein it is alleged 
that complainant, by contract in writing agreed to sell respondent 
ten carloads of Arizona Red Potatoes, U.S. No. 1, Size A, at $5.45 
per hundredweight, f.o.b. shipping point, to be shipped from the 
Phoenix Arizona District during the period of June 12 or 13 
through June 27, 1952, shipment and loading at shipper’s option. 
It is alleged further that pursuant to said contract complainant 
shipped ten carloads of potatoes of the kind, grade and size con- 
tracted for during the period specified in the contract; that re- 
spondent accepted and paid for three of the ten carloads and noti- 
fied complainant that the remaining seven carloads were rejected 
and being sold for complainant’s account; that by agreement of 
the parties, respondent paid the net proceeds of the resale of the 
seven rejected carloads to complainant and deposited certified 
checks representing the difference between the net resale proceeds 
and the contract price with the Regulatory Division to be held 
in escrow pending the outcome of this proceeding; that respond- 
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ent’s failure to pay the full contract price for the seven carloads 
in question constitutes a violation of the Act; and that by reason 
of such violation there is now due and owing complainant the un- 
paid balance of $3,484.46 on the contract, for which amount an 
award of reparation is sought. 

A copy of the complaint was served upon respondent by regis- 
tered mail on September 15, 1952, together with a copy of the 
report of investigation prepared by the Department. Complainant 
was also served with a copy of the investigation report on the 
same day. Respondent filed an answer on October 6, 1952, alleging 
that the 10 carloads of potatoes were to be shipped at the rate of 
one carload per day, excluding Saturdays and Sundays. Respond- 
ent further alleges that complainant breeched the contract in that 
the first three carloads were all shipped on June 12, 1952, and the 
last four carloads were all shipped on June 27, 1952, and for the 
further reason that complainant failed to give respondent timely 
notice of shipment. 

An oral hearing was held at Chicago, Illinois, on February 12, 
20, and March 1, 1953. William A. Huizinga, Sr. testified for com- 
plainant, and Gus Malleris, Mike Restivo and William C. Kennedy 
testified for respondent. Both parties were represented by counsel 
and have submitted briefs. 


FINDINGS OF FACT 
1. Complainant, William A. Huizinga, Sr., is an individual 
doing business as Wm. A. Huizinga & Son, whose address is 1425 
South Racine Avenue, Chicago, Illinois. 


2. Respondent, Quality Potato Company, is a partnership, 
composed of Mike Restivo and Gus Malleris, whose address is 57 
South Water Market, Chicago, Illinois. At the time of the trans- 
actions involved in this proceeding, respondent was licensed under 
the Act. 


8. On or about June 6, 1952, in the course of interstate com- 
merce, complainant and respondent entered into a written con- 
tract wherein complainant agreed to sell and respondent agreed 
to buy ten carloads of Arizona Red Potatoes, 300 bags per car, 
U.S. No. 1, Size A washed, at $5.45 per hundredweight f.o.b. 
Phoenix Arizona District shipping point, to be shipped during 
the period of June 12 or 13 through June 27, 1952, shipment and 
loadings at shipper’s option. A deposit of $200 per car or the total 
amount of $2,000 was required and paid at the time the contract 
was entered into. 
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4. During the period June 12 to June 27, 1952, ten carloads 
of potatoes were shipped to respondent. The date of shipment, the 
disposition by respondent, the amount paid by respondent to com- 
plainant, and the amount forwarded by respondent to the Regu- 
latory Division are as follows: 


Balance Due 
Amount (Disputed 
Date Remitted Amount Held 
Car No. Shipped Disposition (Undisputed) in Escrow) 
PFE 65583 6/12/52 Rejected and $1,053.08 $ 381.92 
resold by 
respondent 


PFE 60752 6/12/52 1,229.33 205.67 
PFE 60113 6/12/52 2 1,053.08 
PFE 71808 6/25/52 Accepted 1,435.00 
PFE 65928 6/26/52 Accepted 1,435.00 
PFE 5267 6/27/52 Accepted 1,435.00 
PFE 66622 6/27/52 Rejected and 830.07 
resold by 
respondent 
PFE 62969 6/27/52 é 819.81 
PFE 62871 6/27/52 " 747.77 
PFE 65376 6/27/52 a 827.40 


Total $3,484.46 


All of the above shipments were officially inspected and graded 
U.S. No. 1, Size A, at shipping point. On complainant’s orders 
the Arizona shipper billed the first three carloads to complainant. 
The remaining seven carloads were billed directly to respondent. 


5. On or about June 13, 1952, complainant was notified by the 
Arizona shipper of the car numbers of the first three carloads of 
potatoes listed in Finding of Fact 4 which had been shipped on 
June 12. Complainant attempted unsuccessfully to notify respond- 
ent of the shipments by telephone. On Saturday, June 14, com- 
plainant issued a diversion order to the carrier ordering the three 
carloads diverted to respondent, and issued an invoice to respond- 
ent with respect to the three carloads. 


6. On Tuesday, June 17, 1952, the three carloads arrived at 
Chicago for unloading. Complainant and respondent examined the 
shipments and were disappointed in the appearance of the pota- 
toes. Complainant agreed that the remaining seven carloads would 
be of a different brand. 


7. At 3:36 p.m. on June 17, 1952, respondent sent a telegram 
to complainant advising that the delivery of the first three car- 
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loads of potatoes was not made in accordance with the contract 
of June 6 and that said potatoes were being sold for complain- 
ant’s account. Complainant immediately responded by telegram 
objecting to respondent’s rejection of the shipments. Respondent 
resold the potatoes in cars PFE 65583 and PFE 60113 to E. H. 
Anderson Company for the net amount of $1,253.08 each and 
jobbed the potatoes in car PFE 60752 through its store for the 
net amount of $1,429.33. 


8. By agreement, respondent remitted the net proceeds of 
these sales, less the $200 per car deposit theretofore paid, to com- 
plainant without prejudice to complainant’s rights to the balance 
of the contract price. Respondent deposited certified checks with 
the Regulatory Division for the difference between the undisputed 
amount remitted to complainant and the full contract price, said 
checks to be held in escrow pending the outcome of this proceed- 
ing. The undisputed amounts remitted and the balances being re- 
tained in escrow are reflected in Finding of Fact 4 herein. 


9. Further shipments on the contract were delayed until June 
25, on which date complainant was able to obtain potatoes of a 
different brand. Respondent accepted delivery of the next three 
carloads shipped out of Arizona on June 25, 26 and 27, respec- 
tively. An additional four carloads were shipped on June 27, 1952, 
all of which were rejected and resold by respondent upon arrival 
at Chicago. The net amount obtained from the resale of the pota- 
toes as reflected in Finding of Fact 4 herein was paid over to 
complainant and the difference between said amount and the full 
contract price was deposited with the Regulatory Division pend- 
ing determination of the rights of the parties therein. 


10. Formal complaint was filed on July 28, 1952, which was 
within nine months of the alleged cause of action. 




































CONCLUSIONS 
Respondent contends that the written contract of June 6, 1952, 
which is signed by Mike Restivo for respondent and William 
Huizinga, Sr., for complainant is incomplete, ambiguous, equivo- 
cable and subject to different interpretations and that it does not 
disclose the true intention of the parties. The only provision of 
the contract that is subject to question is that which sets the time 
of shipment, as follows: 
“Time of Shipment: JUNE 12 or 13TH THRU PERIOD 
JUNE 27TH 1952. shipment loadings shippers option.” 
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Respondent contends that the parties agreed the potatoes were 
to be delivered at the rate of one car per day during the delivery 
period specified in the contract not including Saturdays and Sun- 
days. According to the testimony adduced at the hearing, this con- 
tract was entered into as the culmination of several oral conver- 
sations extending over a period of several days. On the afternoon 
of June 6, 1952, complainant brought the written contract to re- 
spondent’s office. Mike Restivo read the contract and objected to 
it because it did not specify that the potatoes were to be shipped 
at the rate of one car per day. Complainant testified that he told 
Restivo he would spread the shipments out over the delivery period 
to the best of his ability. According to Restivo, however, complain- 
ant said “Mike, if you look at your dates, I got your dates spread. 
You see it says one car a day the way your dates are spread.” 

This was an integrated contract. All terms of sale were ex- 
pressed in full and the wording of the contract is clear and un- 
ambiguous. The contract specifies a period during which the ship- 
ments shall be made and in plain language states that shipment 
and loadings are to be at shippers option. 

Respondent cannot read into the contract the provision that the 
potatoes were to be shipped at the rate of one carload per day, 
even if the parties had orally agreed to this condition. If respond- 
ent declared that complainant be bound by such a condition, it 
was for him to insist that the words “shipments to be made at 
the rate of one carload per day” be substituted for the words 
“shipment loadings shipper’s option.” Not having done so, re- 
spondent is bound by the terms of the contract which he signed. 

Respondent next contends that fraud and misrepresentation 
were exercised by complainant to induce respondent to execute 
the contract of June 6, 1952. The only evidence of fraud to which 
respondent points in its brief is the fact that the words “ship- 
ment loadings shipper’s option” in the contract which complainant 
prepared are in lower case letters, whereas the remainder of the 
contract is written in capitals. Respondent alleges that complain- 
ant was thus attempting to make this controversial term as incon- 
spicuous as possible. This position is defeated by respondent’s 
own testimony that he objected to the written contract presented 
by complainant because it did not specify that the potatoes were 
to be shipped at the rate of one carload per day. It appears, there- 
fore, that he was aware that the contract, which he eventually 
signed without alteration, did not bind complainant to ship the 
potatoes at the rate of one carload per day, and that he was con- 
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tent with complainant’s oral representations that he would spread 
the shipments out over the delivery period as much as possible. 
Respondent entered into and signed the contract with his eyes 
open, knowing that it did not contain the provision which he is 
now contending for. In these circumstances, it cannot be said 
that there was fraud in the inducement which would render the 
contract void. 

Respondent next contends that complainant’s failure to place 
the first three carloads of potatoes in respondent’s name at ship- 
ping point constituted a breach of contract. He points out that the 
bills of lading on the first three carloads named complainant as 
consignee. These carloads were shipped out of Arizona on June 
12, 1952. On June 138, complainant was notified of the shipments 
by telephone. He tried unsuccessfully on that same day to notify 
respondent of the shipments by telephone. Failing this, he notified 
respondent in writing on Saturday, June 14, and at the same time 
issued a written diversion order to the carrier reconsigning the 
three carloads of potatoes to respondent. 

There is no requirement in the Act or Regulations that an f.o.b. 
shipment be billed directly to the purchaser. Indeed, it is recog- 
nized that the seller has the right to retain control over the ship- 
ment for security purposes and may do so by naming himself as 
consignee in the bill of lading. Moreover, it cannot be shown that 
respondent was injured or prejudiced by the manner in which 
these carloads were billed, inasmuch as the shipments were di- 
verted to respondent within a reasonable time after notice of 
shipment had been received, thereby placing respondent in as 
good a position to resell or redivert the shipments en route as he 
would have been had they been billed to him at shipping point. 
It is concluded that the naming of complainant as consignee in 
the bills of lading issued on the first three carloads of potatoes 
was not a breach of contract. 

Respondent finally contends that complainant breached the con- 
tract by failing to notify respondent properly of the shipment of 
the first three carloads of potatoes. Respondent offered evidence 
of a custom of the trade that in an f.o.b. sale the buyer should be 
promptly notified of the car numbers when the merchandise is 
shipped in order that he may resell and redivert the shipment 
while en route. As pointed out above, complainant was advised 
of the car numbers of the first three carloads of potatoes on June 
18, the day after they were shipped. After unsuccessfully attempt- 
ing to advise respondent by telephone on June 13, complainant 
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sent written notification on Saturday, June 14. However, respond- 
ent did not become aware of this notification until Monday, June 
16, since his place of business is closed on Saturday and Sunday. 
It does not appear that complainant was dilatory in giving re- 
spondent notice of the shipment of the first three carloads of 
potatoes. 

The evidence in the proceeding establishes that complainant 
shipped ten carloads of potatoes of the kind, grade and quality 
specified in the written contract between the parties, and ship- 
ment was made within the period and in the manner provided 
for in the contract. Respondent’s rejection of seven of the car- 
loads was without reasonable cause and in violation of section 2 
of the Act. Accordingly, reparation should be awarded complain- 
ant in the amount of $3,484.46, which sum represents the agreed 
purchase price of the seven rejected carloads of potatoes, less 
the uncontested amount heretofore paid to complainant on account. 

The evidence shows that by agreement of the parties respond- 
ent deposited certified checks totalling $3,484.46 with the Regula- 
tory Division to be held in escrow pending the outcome of this 
proceeding. Since the agreement did not provide for the payment 
of interest and respondent has not had the use of the money, no 
interest will be awarded. While the manner in which the award 
is satisfied is not before us, it is assumed that the parties intended 
for the Regulatory Division to turn over to complainant the checks 
held in escrow. The facts should be published. 


ORDER 
Within 30 days from the date hereof, respondent shall pay com- 
plainant, as reparation, the amount of $3,484.46, without interest. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3735) 
PACA Docket No. 5865. Decided December 3, 1953. 


Dismissal—Failure to Sustain by Preponderance of Evi- 
dence Allegations of Complaint 


Where complainant claimed reparation for the purchase of a carload of 
potatoes allegedly sold and delivered to respondent, and the latter in 
its answer alleged that it undertook to handle the car on consignment 
for complainant’s account, but that because of the decayed condition 
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of the potatoes, respondent was unable to find a purchaser, and that the 
shipment subsequently was abandoned to the carrier in accordance with 
complainant’s instructions, held, that all the evidence indicates that the 
final disposition of the potatoes was made by respondent pursuant to 
complainant’s instructions and with complainant’s approval and, accord- 
ingly, complainant has failed to sustain the burden resting upon it of 
establishing by a preponderance of the evidence the allegations of its 
complaint and, therefore, the complaint should be dismissed. 


Mr. Warren S. Earhart, of Kansas City, Missouri, for complainant. Golbus 
& Golbus, of Chicago, Illinois, for respondent. Mrs. Ilene M. Crigler, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on December 4, 1952, complainant 
seeks to recover reparation in the amount of $1,170, which is 
alleged to be the unpaid purchase price of a carload of potatoes 
sold and delivered to respondent. A copy of the formal complaint 
and a copy of the report of investigation prepared by the Depart- 
ment were served by registered mail upon respondent on December 
20, 1952. A copy of the report of investigation was served by regis- 
tered mail upon the counsel for complainant on the same date. 
Respondent filed an answer to the formal complaint denying liabil- 
ity. Respondent alleges, in effect, that it undertook to handle the 
car on consignment for complainant’s account, but that because 
of the decayed condition of the potatoes, respondent was unable 
to find a purchaser; and that the shipment subsequently was aban- 
doned to the carrier in accordance with complainant’s instructions. 

Although the amount involved herein is more than $500, neither 
party requested an oral hearing. Therefore, the shortened method 
of procedure as provided by section 47.20 of the rules of practice 
was followed. As provided by such procedure, complainant filed 
an opening statement of facts, respondent filed an answering 
statement of facts, and complainant filed a reply thereto. 


FINDINGS OF FACT 


1. Complainant is an individual, * * *, doing business 


as * * *, whose post office address is * * *, Missouri. 


2. Respondent, * * *, is a corporation whose post office 
addressis * * *, Illinois. 
8. On or about August 8, 1951, in the course of interstate 
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commerce, complainant, acting as agent for * * *, called 
respondent by long distance telephone with a view to making dis- 
position of a carload of California potatoes, then on track in 
* * *, Qhio, in car PFE 7650. Respondent thereupon agreed 
to purchase the potatoes provided respondent could find a buyer 
for the shipment. Believing it had located a buyer, respondent on 
August 9, 1951, at 9 a.m., sent the following wire to complainant: 
“OKEY SOLD PFE 7650 INVOICE ME $3.25 NET * * *.” 
Complainant sent respondent an invoice accordingly. The pur- 
chaser later refused the shipment because of condition. There- 
after, respondent diverted the shipment to * * *, Pennsyl- 
vania. 

4. On August 13, 1951, at 6 p.m., respondent sent the follow- 

ing telegram to complainant: 

“THIS CAR NOW PITTSBURGH PFE 7650 DIVERTED 
FROM * * * to * * * YOU TOLD US 1 PCT DE- 
CAY FEDERAL INSPECTION SHOWS FROM 2-20 PCT 
AVERAGE 7 PCT SOFT ROT IN ALL STAGES 9-33 AVER- 
AGE 20 PCT SUNKEN STICKY AREAS SURE CANT 
HANDLE CAR THIS POOR QUALITY. SUGGEST YOU 
PUT IN AUCTION OR WE WILL TRY TURN OVER TO 
SOMEBODY TO HANDLE TO BEST ADVANTAGE. AD- 
VISE.” 

5. On August 21, 1951, at 5 a.m., respondent sent the follow- 

ing telegram to complainant: 

“REFERENCE 97650 NOW * * * PRR IMPOSSIBLE 
GET GUARANTEE FREIGHT CHARGES ACCORDING- 
LY SUGGEST YOU ABANDON TO CARRIERS OR IN- 
STRUCT US TO DO SO.” 

6. On August 21, 1951, at 10:31 a.m., respondent sent the 

following telegram to complainant: 
“PER YOUR INSTRUCTIONS WE ABANDONING FOR 
YOUR ACCOUNT NOW TRACK PRR * * * PA PFE 
7650 IF THIS NOT IN ACCORDANCE WITH PHONE 
KINDLY ADVISE.” 

Complainant made no objection, and took no exception to this 

telegram. 

7. For the first time after abandonment of the potatoes to the 

carrier, complainant, on or about September 23, 1951, made de- 
mand upon respondent for payment for the potatoes. 


8. Complainant is the assignee of the claim * * *, against 





PACA DOCKET NO. 5865 1425 
Cite as 12 A.D. 1422 


respondent for the purchase price of potatoes shipped in car PFE 
7650 from California on or about August 9, 1951. 


9. An informal complaint was filed on April 28, 1952, which 
was within 9 months from the date of accrual of the alleged cause 
of action. 


CONCLUSIONS 


The parties are in complete disagreement as to the terms of the 
contract between them. Complainant contends that the transaction 
constituted an outright sale of the carload of potatoes to respond- 
ent by complainant, acting as agent for the shipper, * * *. 
It is respondent’s position that it undertook only to handle the 
potatoes as a broker and, further, that complainant misrepre- 
sented the car as containing only 1 percent decay, whereas it 
contained more. The facts of record seem to us not to support 
completely and satisfactorily either party’s version of the agree- 
ment. 

Briefly, the established facts are that complainant, acting as 
an agent for the shipper, called respondent in * * *, Illinois, 
by long distance telephone, with a view to disposing of the car- 
load of potatoes then on track in * * *, Ohio; and complain- 
ant read to respondent information obtained from a Federal in- 
spection certificate issued at * * *. Pursuant to this call 
respondent, on the evening of August 8, 1952, wired * * *, 
Ohio, to inspect the shipment. After its inspection the following 
morning, this receiver notified respondent by telephone it could 
not use the potatoes. The complete conversations between respond- 
ent and * * * _ are not clearly shown by the record but, 
apparently, * * * further advised respondent that * * * 
had a customer interested in the potatoes if a lower price could 
be obtained, and at 9 a.m. on August 9, 1951, respondent sents its 
telegram to complainant reading: 

“OKEY SOLD PFE 7650 INVOICE ME $3.25 NET * * *,.” 
Thereafter * * * customer, upon a second inspection of the 
potatoes, changed his mind and withdrew his offer. A conflict in 
the evidence arises at this point. Respondent contends that it 
called complainant and was instructed by complainant to try to 
find another buyer, that respondent was unable to do so, and that 
it then advised complainant that it was going to divert the ship- 
mentto * * * to try to find a sale there, and that complain- 
ant concurred. Complainant denies issuing these instructions or 


concurring in the diversion. 
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Although diligent efforts were made to do so, respondent was 
unable to sell the potatoes in * * *. It is undisputed that 
respondent sent to complainant its telegram of August 13, 1951, 
quoted in Finding of Fact No. 4, concluding with the words: 
“* * * SURE CAN’T HANDLE CAR THIS POOR QUAL- 
ITY. SUGGEST YOU PUT IN AUCTION OR WE WILL 
TRY TURN OVER TO SOMEBODY TO HANDLE TO 
BEST ADVANTAGE. ADVISE.” 
It is also undisputed that respondent sent to complainant its tele- 
gram dated August 21, 5 a.m., reading: 
“* * * JMPOSIBLE GET GUARANTEE FREIGHT 
CHARGES. ACCORDINGLY SUGGEST YOU ABANDON 
TO CARRIERS OR INSTRUCT US TO DO SO.” 
Lastly, it is undisputed that respondent sent its telegram of Aug- 
ust 21, 10:31 a.m., to complainant reading: 
“PER YOUR INSTRUCTIONS WE ABANDONING FOR 
YOUR ACCOUNT NOW TRACK PRR * * * PA, PFE 
7650 IF THIS NOT IN ACCORDANCE WITH PHONE 
KINDLY ADVISE.” 

Insofar as the documentary evidence of record discloses, com- 
plainant took no exception to any of these telegrams. Complainant 
now contends, however, that it told respondent over the telephone 
that the potatoes were respondent’s, and complainant now denies 
that it authorized abandonment of the shipment to the carrier for 
complainant’s account. 

With respect to the lack of documentary evidence to support 
its position, complainant states that it was under no obligation 
to engage in an expensive exchange of telegrams and of telephone 
calls with respondent. Also complainant argues that respondent 
is attempting to prove an oral novation of the original contract, 
and complainant’s consent to such novation may not be shown by 
failure on its part to reply or object to the proposed modification. 
With respect to this legal argument advanced by complainant, 
we may say we are not convinced that what respondent is trying 
to prove would be a novation. Further, the final agreement upon 
which respondent seeks to rely was not the telegrams themselves, 
but was arrived at during the course of telephone conversations 
between the parties. Respondent’s telegrams were purportedly in 
confirmation of the oral conversations, and complainant was re- 
quested to advise respondent in the event respondent’s under- 
standing of the conversations, as shown by the telegrams, was 
incorrect. Under the circumstances of this case, we are unim- 
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pressed with complainant’s excuse for failure to object or take 
any exception to respondent’s telegrams if, in fact, such telegrams 
failed correctly to reflect what was said during the course of the 
telephone conversations. 

As indicated above, there seems to be no clear showing upon 
the evidence that the original agreement herein was either an 
outright sale or that it was the usual type of brokerage agreement. 
Perhaps it could best be characterized as a sale subject to a con- 
dition—the condition being that respondent find a buyer, which 
condition failed to materialize although respondent mistakenly 
thought it had. But whatever may have been the technical legal 
position of the parties to commence with, we are persuaded from 
all the evidence that the final disposition of the potatoes was made 
by respondent pursuant to complainant’s instructions and with 
complainant’s approval. Accordingly, we held that complainant 
has failed to sustain the burden resting upon it of establishing 
by a preponderance of the evidence the allegations of its com- 
plaint. The complaint should, therefore, be dismissed. 





















ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 









(No. 3736) 





EARL BYRD & COMPANY v. J. HAROLD MILLER. PACA Docket No. 
6118. Decided December 8, 1953. 






Failure to Pay Purchase Price of Tomatoes—Default 






Headnotes in 12 A.D. 1404, applicable here. 





Earl Byrd & Company, of Homestead, Florida, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 






PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on June 12, 1952. Formal complaint 
was filed on September 28, 1953. Complainant seeks an award of 
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reparation in the amount of the alleged purchase price of 299 
crates of tomatoes sold and delivered to respondent in April 1952. 

A copy of the report of investigation made by the Department 
was served upon complainant on October 20, 1953. A copy of the 
report of investigation and a copy of the formal complaint were 
mailed to respondent by registered mail on October 14, 1953 and 
were returned by the Postmaster at Greenville, South Carolina, 
with notation on the envelope “unknown.” They were then mailed 
to respondent by regular mail to the last known address of re- 
spondent in conformity with the rules of practice. 


FINDINGS OF FACT 

1. Complainant is an individual, Earl E. Byrd, doing business 
as Earl Byrd and Company, whose address is Post Office Box 338, 
‘Homestead, Florida. 

2. Respondent is an individual, J. Harold Miller, whose last 
known address was Route #4, Greenville, South Carolina. At the 
time of the transaction here involved, respondent was not licensed 
under the Act, but was subject to license and had applied for 
license covering the period during which the transaction occurred. 
He did not pay the annual fee or accrued arrearage, however, and 
no license was issued. 

8. On or about April 18, 1952, complainant, in the course of 
interstate commerce and by oral contract, sold to respondent 299 
crates of green tomatoes for a total agreed purchase price of 
$472.90, f.o.b. Florida shipping point. 

4. On April 18, 1952, tomatoes meeting the specifications of 
the foregoing contract were shipped by truck from loading point 
in the State of Florida, in interstate commerce, to respondent at 
Greenville, South Carolina. Upon arrival at destination, respond- 
ent accepted the tomatoes in compliance with said contract of 
sale, and made no complaint with respect thereto. 


5. The total purchase price of the 299 crates of tomatoes is 
$472.90, no part of which has been paid by respondent to com- 
plainant. 

6. Informal complaint was filed on June 12, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 
The failure of respondent to file an answer to the formal com- 
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plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the 299 crates of tomatoes is in violation of 
section 2 of the Act. Complainant should be awarded reparation 
in the amount of $472.90, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $472.90, with interest thereon 
at the rate of 5 percent per annum from May 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3737) 


LEACH BROKERAGE COMPANY, INC. v. HOSIER AND COMPANY, LTD. 
PACA Docket No. 5988. Decided December 8, 1953. 


Failure to Pay Balance of Brokerage Fees 


Where complainant claimed reparation in the amount of the alleged unpaid 
balance of brokerage fees due complainant in connection with sales 
negotiated by it for the account of respondent, and the latter alleged 
that it was insolvent, held, that respondent’s failure to pay the balance 
of the brokerage fee is a violation of, section 2 of the act, for which 
reparation should be awarded to complainant. 

Leach Brokerage Co., Inc. of New York, New York, complainant, pro se. 
Hosier & Co., Ltd., of Little Rock, Arkansas, respondent pro se. Mra. 
Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on March 16, 1953, complainant seeks 
to recover $517.28 which is alleged to be the unpaid balance of 
brokerage fees due complainant in connection with sales nego- 
tiated by it for the account of respondent. A copy of the formal 
complaint and a copy of the Department’s report of investigation 
were served by registered mail upon respondent on April 25, 1953. 
A copy of the report of investigation was served, by registered 
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mail, upon complainant on April 8, 1953. In a letter dated April 
25, 1953, addressed to the Department, which is accepted as re- 
spondent’s answer to the formal complaint, respondent stated that 
it was insolvent. Respondent did not deny liability for the amount 
claimed, and stated that it expected to pay the indebtedness when 
financially able. 

Although the amount involved herein is more than $500, neither 
party requested an oral hearing. Accordingly, the shortened 
method of procedure, as provided by section 47.20 of the rules 
of practice, was followed. As permitted by such procedure, com- 
plainant requested that the submissions previously filed by it be 
considered as its opening statement of facts. Respondent failed 
to file an answering statement of facts. 


FINDINGS OF FACT 


1. Complainant, Leach Brokerage Company, Inc., is a corpora- 
tion whose post office address is 100 North Hudson Street, New 
York 13, New York. 

2. Respondent, Hosier and Company, Ltd., is a partnership 
composed of Ann Johnson Hosier and Ray Hosier, whose post 
office address is 1800 East 9th Street, Little Rock, Arkansas. At 
the time of the transactions involved herein, respondent was li- 
censed under the act. 

3. On or about April 22, 1952, the parties entered into an 
agreement whereby respondent employed complainant, as its 
broker, to negotiate sales of frozen strawberries and frozen vege- 
tables for the account of respondent, said produce to be shipped in 
interstate commerce from Little Rock, Arkansas, to buyers in the 
State of New York and elsewhere. The agreed brokerage fee for 
frozen strawberries in 30-pound tins was 3 percent of the sale 
price. 

4. Between the dates May 26 and June 18, 1952, and pursuant 
to the agreement between the parties, complainant negotiated for 
respondent’s account sales of frozen strawberries in 30-pound tins 
to four purchasers for shipment into the States of New Jersey 
and New York, and to Washington, D. C. The sales negotiated 
by complainant totalled $23,909.40. 

5. Complainant’s brokerage fee, computed at the rate of 3 
percent of the invoice value of the sales negotiated for respond- 
ent’s account, amounted to $717.28. Of the $717.28 due complain- 
ant as brokerage fees, respondent has paid $200, leaving a balance 
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of $517.28. Respondent has failed and refused to pay the balance 
due, or any part thereof. 

6. The informal complaint was filed on December 5, 1952, 
which was within 9 months from the time the cause of action 
accrued. 


CONCLUSIONS 

From the Department’s investigation report, and also from re- 
spondent’s answer to the formal complaint, it is clear that re- 
spondent does not deny owing the amount claimed by complain- 
ant; and it appears that this indebtedness would have been paid 
except for respondent’s insolvency. 

Respondent’s failure to pay the balance due complainant for 
brokerage services rendered is a violation of section 2 of the 
act, for which reparation in the amount of $517.28, plus interest, 
should be awarded complainant. The facts should be published. 


ORDER 
Within 30 days from the date hereof respondent shall pay com- 
plainant, as reparation, the sum of $517.28, plus interest thereon 
at the rate of 5 percent per annum from October 1, 1952, until 
paid. 
The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


(No. 3738) 


JOSEPH KoPAsz v. GILBERT M. LABairR. PACA Docket No. 6123. 
Vecided December 9, 1953. 


Failure to Pay Balance of Purchase Price of Cabbage—Default 
Headnotes in 12 A.D. 1429, applicable here. 


Mr. Joseph Kopasz, of Omer, Michigan, complainant, pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on January 3, 1953. Formal com- 
plaint was filed on September 10, 1953. Complainant seeks an 
award of reparation in the amount of the alleged unpaid balance 
of the purchase price of 600 bags of cabbage sold and delivered to 
respondent in November 1952. 

A copy of the report of investigation made by the Department 
was served upon complainant on October 24, 1953. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 


further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Joseph Kopasz, whose ad- 
dress is Star Route, Omer, Michigan. 


2. Respondent is an individual, Gilbert M. LaBair, whose ad- 
dress is 2846 Walnut Street, Port Huron, Michigan. At the time 
of the transaction involved herein, respondent was not licensed 
under the Act, but was subject to license, and upon payment of 
the annual license fee and accrued arrearage was subsequently 
issued a license. 

8. On November 19, 1952, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 600 
bags of unclassified cabbage, at $1.00 per bag, f.o.b. complainant’s 
farm. 

4. On November 19, 1952, 600 bags of cabbage meeting the 
specifications of the foregoing contract were delivered to respond- 
ent at complainant’s farm near Omer, Michigan, and were there- 
after shipped by truck in interstate commerce to a destination in 
the State of Ohio. Respondent accepted the cabbage in compliance 
with the contract of sale, and made no complaint with respect 
thereto. 

5. The purchase price of the 600 bags of cabbage is $600. 
Complainant has credited respondent with $475.05, but respond- 
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ent has not paid complainant the balance of $124.95, which amount 
respondent still owes to complainant. 


6. Informal complaint was filed on January 3, 1953, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the bal- 
ance of the purchase price of the 600 bags of cabbage is in viola- 
tion of section 2 of the Act. Complainant should be awarded re- 
paration in the amount of $124.95, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $124.95, with interest thereon 
at the rate of 5 percent per annum from December 1, 1952, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3739) 


J. C. SPIVEY COMPANY v. ALL STATES PRODUCE COMPANY, INC. 
PACA Docket No. 6122. Decided December 9, 1953. 


Failure to Pay Balance of Purchase Price of Fruits and 
Vegetables—Default 


Headnotes in 12 A.D. 1429, applicable here. 
J.C. Spivey Company, of Washington, D. C., complainant, pro se. Miss Lenore 


H. Langford, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C, 499a et seq.). 
Formal complaint was filed on October 9, 1953. Complainant seeks 
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an award of reparation in the amount of the alleged unpaid bal- 
ance of the purchase prices of four truckloads of fruits and vege- 
tables sold and delivered to respondent during the period January 
9, 1953 through February 9, 1953. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on October 21, 1953. A copy of the report of investigation was 
served upon complainant on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 

1. Complainant is an individual, John C. Spivey, trading as 
J. C. Spivey Company, whose address is 1399 Fifth Street, N. E., 
Washington, D. C. 

2. Respondent, All States Produce Company, Inc., is a corpora- 
tion, whose address is 1274 Fifth Street, N. E., Washington, D. C. 
At the times of the transactions involved herein, respondent was 
licensed under the Act. 

8. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent the following four truckloads of 
produce on the date and terms indicated: 


DATE COMMODITY QUANTITY UNIT PRICE TOTAL 
(Delivered) 

Jan. 9, 1953 Potatoes 100 50-lb bags $2.00 $ 200.00 
Jan. 12, 1953 Potatoes 200 50-lb ” 2.00 400.00 
Jan. 30, 1953 Tomatoes 100 lugs 4.25 425.00 
Feb. 9, 1953 Cabbage 25 baskets 1.00 25.00 
Cabbage 15 i. 1.25 18.75 

Tangerines 5 boxes (210s) 2.00 10.00 





Total $ 1078.75 


4. Four lots of produce meeting the specifications of the con- 
tracts were transported by complainant in interstate commerce to 
respondent in the District of Columbia. Respondent accepted the 
produce in compliance with said contracts of sale, and made no 
complaint with respect thereto. 
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5. The total purchase price of the four lots of produce is 
$1078.75, of which respondent has paid only $250.00 to complain- 
ant, leaving a balance of $828.75 due and owing by respondent 
to complainant. 


6. Informal complaint was filed on September 21, 1953, which 
was within 9 months after the several causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the aomplaint, as provided in the rules of practice (7 
CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase prices of the four lots of produce is in violation 
of section 2 of the Act. Complainant should be awarded repara- 
tion in the amount of $828.75, with interest, and the facts should 
be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $828.75, with interest thereon 
at the rate of 5 percent per annum from March 1, 1953, until paid. 
Lhe facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3740) 


PACA Docket No. 5876. Decided December 9, 1953. 


Dismissal of Petition for Reconsideration 


Complainant’s petition for reconsideration dismissed for failure to show error 
in the previous order. 


Frank J. Crivella & Co., Inc., of Pittsburgh, Pennsylvania, complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on November 16, 1953, dismissing the com- 
plaint. The order was based upon our findings and conclusions 
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that there existed an accord and satisfaction herein. A copy of 
our order was served by registered mail upon complainant on 
November 17, 1953. On November 25, 1953, and within the time 
provided by the rules of practice, complainant filed a petition for 
reconsideration. Complainant’s position is summarized in the 
paragraph of its petition reading: 
“Dismissal of complaint based on ‘accord and satisfaction’ 
appears definitely in error as the remittance of the alleged 
amount tendered by the respondent as the proceeds from the 
sale of the tomatoes in question was not accepted in full and 
final settlement.” [Italics added. ] 
Complainant refers to evidence in the record indicating that re- 
spondent’s check was accepted under protest, and was endorsed 
as only part payment on respondent’s indebtedness. 

For purposes of discussion, we shall assume that respondent’s 
check was accepted under protest by complainant. However, com- 
plainant’s protests would not defeat an accord and satisfaction 
if the check was tendered by respondent as payment in full, and 
if complainant so understood respondent’s tender. It has been 
stated that: 

“As a general rule, where the amount due is unliquidated 
or disputed, and a remittance of an amount less than that 
claimed is sent to the creditor with a statement that it is in 
full satisfaction of the claim, and the tender is accompanied 
by such acts or declarations as amount to a condition that if 
the remittance is accepted it is accepted in full satisfaction 
of the disputed claim, and the creditor is cognizant of such 
conditions, the acceptance of such a remittance by the credi- 
tor constitutes an accord and satisfaction, even though the 
creditor protests at the time that the amount tendered is not 
accepted in full satisfaction.” 34 A.L.R. 135, 144. 

In our previous order we concluded that respondent’s check was 
tendered to complainant as payment in full for the tomatoes. Com- 
plainant does not deny that respondent’s check was tendered as 
full settlement of the dispute, nor does complainant deny that it 
so understood respondent’s tender. Complainant could not keep 
the money and reject the condition attached to payment. In our 
opinion, acceptance of respondent’s check, in the circumstances 
under which it was tendered herein, constituted an accord and 
satisfaction. Schnell v. Perlman, 238 N.Y. 362; 144 N.E. 641, 34 
A.L.R. 123. See also 75 A.L.R. 905, 916. 

We think our previous order is supported by the evidence of 
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record and by applicable principles of law. Accordingly, complain- 
ant’s petition for reconsideration is hereby dismissed without 


prior service upon respondent. 
Copies hereof shall be served upon the parties. 


(No. 3741) 


HARRY ROSENTHAL & Co. v. CLARENCE D. Davis, INc. PACA Doc- 
ket No. 5993. Decided December 14, 1953. 


Failure to Pay Purchase Price of Watermelons and Po- 

tatoes — Acceptance — Failure to Establish Breach of 

Warranty — Failure to Sustain Burden of Proof as to 
Amount of Damages 


Where complainant alleged that it is entitled to reparation in the amount 
of the purchase price of watermelons and potatoes sold to and accepted 
by respondent upon delivery, and the latter in its answer alleged that 
the watermelons failed to meet contract requirements and that it mailed 
complainant a check covering the price of the potatoes and watermelons, 
less the loss sustained by respondent, Held: 

(1) respondent has failed to sustain the burden of proof upon it 
that the contract called for “Fancy No. 1” watermelons; 

(2) respondent was not justified in making a purely arbitrary de- 
duction from the invoice price, but was required to prove the amount 
of loss sustained as a result of the alleged breach of contract; 

(3) having unloaded the potatoes and watermelons and placed them 
in its warehouse, respondent is deemed to have accepted them and is 
liable for the purchase price thereof, less any damages which respondent 
can show resulted from a breach of contract on the part of complainant; 

(4) respondent has failed to sustain the burden of proving the 
amount of loss it sustained; and 

(5) respondent’s failure to pay complainant promptly the full pur- 
chase price of this shipment is a violation of the act, for which repara- 
tion should be awarded to complainant. 


Deductions from Invoice Price Because of Breach of Con- 
tract Not Justified 


Even if it should be held that there was a breach of contract by complain- 
ant, respondent would not be justified in making a purely arbitrary 
deduction from the invoice price, as it has attempted to do, but would 
be required to prove the amount of loss sustained as a result of any 


such breach. 


Exercising Dominion of Commodity as Constituting Acceptance 
Having unloaded the watermelons and placed them in its warehouse, respond- 
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ent is deemed to have accepted them and is liable for the purchane 
price thereof, less any damages which respondent can show resulted 
from a breach of contract on the part of complainant. 


Measure of Damages for Breach of Warranty 


The measure of damages for breach of warranty would be the difference 
between the value the watermelons would have had if they had con- 
formed to the contract and the value of the watermelons actually de- 
livered. 

Mr. Jack L. Medwedeff, of Baltimore, Maryland, for complainant. Clarence 
D. Davis, Inc., of Elmira, New York, respondent, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on March 16, 1953, complainant al- 
leges that it sold to respondent 775 watermelons for a total price 
of $581.25 and 25 bags of potatoes for a total price of $137.50, 
or a grand total of $718.75; and that the watermelons and pota- 


toes were delivered to and accepted by respondent, who has failed 
and refused to pay the full agreed purchase price. 

A copy of the report of investigation made by the Department 
and a copy of the formal complaint were served upon respondent 
by registered mail on March 27, 1958. A copy of the report of 
investigation was served upon complainant’s attorney on March 
26, 1953. 

Respondent’s answer to the complaint was filed on May 1, 1953. 
Respondent denies accepting the shipment of watermelons and 
potatoes as being in compliance with the contract. Respondent 
states that, “After handling the watermelons as quickly as we 
could, considering the condition they were in,” it mailed complain- 
ant a check covering the cost of the potatoes and the watermelons, 
“less our loss on these.” 

Although the amount involved is in excess of $500, the parties 
waived an oral hearing by reason of their failure to request a 
hearing within the allotted time. The issues are determined under 
the shortened method of procedure provided by the rules of prac- 
tice. Complainant requested that the complaint, correspondence 
and exhibits filed in connection therewith be considered as its 
opening statement of facts. Respondent did not file an answering 


statement of facts. 
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FINDINGS OF FACT 


1. Complainant is a partnership, composed of Harry Rosen- 
thal and Estelle Rosenthal, doing business as Harry Rosenthal 
& Company, whose post office address is 52 Market Place, Balti- 
more 2, Maryland. 


2. Respondent, Clarence D. Davis, Inc., is a corporation, whose 
address is P. O. Box 82, Elmira, New York. At the time of the 
transaction involved in this proceeding, respondent was licensed 
under the Act. 

3. On or about July 18, 1952, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 775 
watermelons, average weight 30 pounds per melon, at an agreed 
price of 75¢ each, or a total of $581.25, and 25 bags of potatoes 
at $5.50 per bag, or a total of $137.50, for a total invoice price of 
$718.75, f.o.b. shipping point. 

4. Complainant shipped on July 18, 1952, from Baltimore, 
Maryland, in interstate commerce, to respondent at Elmira, New 
York, watermelons and potatoes meeting the specifications of the 
contract in a truck provided by respondent. 


5. Upon arrival of the shipment at Elmira, New York, on 
July 19, 1952, respondent unloaded the melons and potatoes and 
placed them in its warehouse. Shortly thereafter respondent ex- 
amined the watermelons and telephoned the complainant stating 
the melons “were very much off grade.” Respondent was instructed 
by complainant to obtain a Federal inspection of the watermelons. 


6. The watermelons were inspected in respondent’s warehouse 
at 1:30 p.m. on July 21, 1952, the report of which inspection 
shows the following condition: 

“4% of melons damaged by soft sunken bruises. 14% are 
damaged by Sun Burn. 10% show Stem End Rot in early 
stages. Most melons stems detach easily leaving stem scar 
moist and slightly soft.” 
The inspector further reported that the watermelons, “Now fails 
to grade U.S. NO. 1, only account of condition factor noted above.” 


7. Respondent disposed of the watermelons and mailed com- 
plainant its check in the amount of $409.50, with the words “in 
full” appearing on the face of the check. Complainant notified 
respondent that it would not accept the check in full settlement 
of the amount due. 


8. The total agreed purchase price of the watermelons and 
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potatoes is $718.75, which amount remains due and owing from 
respondent to complainant. 


9. The formal complaint was filed on March 16, 1953, which 
was within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


The first question to be determined is what were the terms of 
the contract between the parties. Complainant contends that it 
merely sold respondent 775 watermelons of good quality, having 
an average weight of 30 pounds, at 75¢ each, and 25 bags of pota- 
toes at $5.50 per bag. There is no controversy concerning the pota- 
toes. Respondent states that complainant represented the water- 
melons to be Fancy, No. 1 watermelons, all weighing 30 pounds 
each. Attached to the complaint is a copy of an invoice apparently 
sent by complainant to respondent, which, in addition to the 25 
bags of potatoes, only shows 775 watermelons at 75¢ each. The 
burden is upon respondent who alleges it to prove that the con- 
tract called for “Fancy, No. 1” watermelons. Respondent has sub- 
mitted no corroborating evidence in support of this contention, 
and it is concluded that complainant sold respondent 775 water- 
melons of good quality, weighing an average of 30 pounds each. 

The second question is whether complainant delivered to re- 
spondent watermelons which conformed to the terms of the con- 
tract. During the investigation of this complaint, complainant 
stated in correspondence addressed to the Department that the 
melons when loaded were good watermelons. The file contains a 
statement by the original shipper and grower of the watermelons 
to the effect that on July 16, two days prior to the transaction 
here involved, the watermelons were fresh picked and on that 
date were shipped from the State of Georgia to complainant at 
Baltimore, that the melons were showing some sunburn due to 
the heat wave, but ‘“‘other than that the melons were good, clean, 
firm melons.” While the certificate of inspection made at destina- 
tion seems to be evidence of abnormal deterioration of the water- 
melons at the time the inspection was made, it does not conclu- 
sively establish that the melons failed to meet the contract speci- 
fication of “good watermelons” at the time the contract was en- 
tered into. Notwithstanding, we are inclined to believe in view of 
the percentage of decay found in the watermelons only 5 days 
after picking and initial shipment that the watermelons perhaps 
were not in suitable shipping condition. However, there is not 
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sufficient evidence in the file upon which to base a conclusion to 
that effect, and we do not so find. 

Even if it should be held that there was a breach of contract 
by complainant, respondent would not be justified in making a 
purely arbitrary deduction from the invoice price, as it has at- 
tempted to do, but would be required to prove the amount of loss 
sustained as a result of any such breach. Having unloaded the 
watermelons and placed them in its warehouse, respondent is 
deemed to have accepted them and is liable for the purchase price 
thereof, less any damages which respondent can show resulted 
from a breach of contract on the part of complainant. The measure 
of damages for breach of warranty would be the difference be- 
tween the value the watermelons would have had if they had con- 
formed to the contract and the value of the watermelons actually 
delivered. From the evidence before us, it is doubtful that re- 
spondent has sustained the burden of proving either value. We 
would, therefore, have to disallow respondent’s claim for damages 
even if we should hold there was a breach. 

Respondent’s failure to pay to complainant promptly the full 
contract purchase price of the shipment is a violation of section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $718.75, with interest, and the facts should be pub- 


lished. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $718.75, with interest thereon 
at the rate of 5 percent per annum from August 1, 1952, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


(No. 3742) 
PACA Docket No. 5825. Decided December 21, 1953. 


Dismissal—Rejection of Commodity Not without Reason- 
able Cause 


Where complainant claimed reparation to cover the loss sustained by it by 
reason of respondent’s rejection of a car of mixed vegetables, and re- 





1442 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 1441 


spondent in its answer denied liability on the ground that the vegetables 
contained in the car failed to meet contract specifications, held, that 
since there is nothing to indicate that the shipment was not handled 
under normal transportation service and conditions, and the report of 
inspection made at destination shows that the lettuce which made up 
the bulk of the car arrived at destination in an abnormally deteriorated 
condition, respondent’s rejection of the car was not without reasonable 
cause, and the complaint should be dismissed. 


Inspection Report as Showing Abnormal Deterioration of Commodity 


Where the condition inspection report made on January 8, 1952, indicates 
that an average of 65 percent of the heads of lettuce showed 3 to 6 
head or wrapper leaves blistered and peeling characteristic of freezing 
injury, and that there was 20 percent damage by yellow discoloration 
affecting 4 to 6 head or wrapper leaves, the conclusion is reached that 
the lettuce which made up the bulk of the car arrived at destination 
in an abnormally deteriorated condition. 


Jennings, Strouss, Salmon & Trask, of Phoenix, Arizona, for complainant. 
Mr. Louis S. Prejean, of Baton Rouge, Louisiana, for respondent. Mr. 
Raymond O. Denham, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on February 20, 1952. Formal com- 
plaint was filed on August 18, 1952. Complainant seeks an award 
of reparation to cover the loss sustained by reason of respondent’s 
rejection of a car of mixed vegetables. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on September 
12, 1952. A copy of the report of investigation was served upon 
complainant’s counsel on September 13, 1952. Respondent filed 
an answer on September 25, 1952, denying liability on the ground 
that the vegetables contained in the car failed to meet contract 
specifications. 

Oral hearing was held at * * *, Louisiana, on March 10, 
1953. Complainant did not appear nor was it represented by coun- 
sel, but the deposition of * * *, of complainant company, 
was admitted in evidence on behalf of complainant. Respondent 
was represented by counsel. * * *, and * * * testified 
on respondent’s behalf. Both sides filed briefs. 
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FINDINGS OF FACT 


1. Complainant, * * *, is a corporation whose post office 
address is * * *, Arizona. 


2. Respondent, * * *, is a corporation whose post office 
address is * *, Louisiana. At the time of the transaction 
involved in this proceeding, respondent was licensed under the 
act. 


8. On or about December 28, 1951, in the course of interstate 
commerce, by contract in writing, complainant sold to respondent 
one carload of mixed vegetables, f.ob. * * *, Arizona, the 
commodities and prices as follows: 


Car No. Commodity Price Total 
SFRD 36537 240 crts. Lettuce 5’s $6.10 $1,464 
1g:'% a 6’s 5.60 56 

25 ” Cello- 
Carrots 42 6.00 150 
200 doz. Turnips 65 130 
Top Ice 65 


Total $1,865 


4. A Federal inspection was made of the lettuce contained in 
the car at 9:30 a.m. on December 28, 1951, at shipping point, and 
the official inspection certificate covering the inspection stated, in 
pertinent part, as follows: 


“Quality and condition: Lettuce fresh, crisp and fairly well 
trimmed, most heads being closely trimmed. Outer leaves 
green to light green color. Heads free from defects average 
25% hard, 48% firm and 12% fairly firm. Defects 12% to 
20%, averaging 15%, mostly discoloration. No decay. 
“Grade: Average 85% U.S. No. 1 Quality” 


5. Car SFRD 36537, containing the mixed vegetables afore- 
said, arrived at * * *, Louisiana, on or about January 3, 
1952, and respondent was notified of the arrival. 


6. A condition inspection of the lettuce contained in the car 
made at 9:30 a.m. on January 8, 1952, at * * *, Louisiana, 
as evidenced by the inspection certificate, shows as follows with 
respect to the condition of the lettuce: 


“From 50 to 80% average approximately 65% of heads show 
3 to 6 head or wrapper leaves blistered and peeling character- 
istic of freezing injury and scattered through pack. Including 
10 to 35 average approximately 20% damage by yellow dis- 
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coloration affecting 4 to 6 head or wrapper leaves. Remainder 
stock fresh and crisp. No decay.” 


7. Upon receipt of the report of inspection aforementioned, 
respondent notified complainant of the condition of the lettuce 
and rejected the shipment. Complainant thereafter diverted the 
shipment and disposed of it elsewhere. 


8. Informal complaint was filed on February 20, 1952, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The principal question raised in this case is whether the re- 
spondent’s rejection of the shipment after arrival at destination 
due to the condition as revealed by the inspection made at that 
time was justified. This was an f.o.b. contract, under the terms 
of which the seller warrants that the goods are in suitable ship- 
ping condition when shipped. To be in suitable shipping condition 
the goods, at the time of billing, must be in a condition which, 
if the shipment is handled under normal transportation service 
and conditions, will assure delivery without abnormal deteriora- 
tion at the destination point specified in the contract of sale. 

There is nothing to indicate that the shipment was not handled 
under normal transportation service and conditions. The condi- 
tion inspection report made on January 3, 1952, indicates that an 
average of 65 percent of the heads of lettuce showed 3 to 6 head 
or wrapper leaves blistered and peeling characteristic of freezing 
injury, and that there was 20 percent damage by yellow discolora- 
tion affecting 4 to 6 head or wrapper leaves. It is not clear from 
the evidence in this case as to the cause of the damaged condi- 
tion of the lettuce; nevertheless, we are satisfied from the report 
of inspection made at destination that the lettuce which made up 
the bulk of the car arrived at destination in an abnormally de- 
teriorated condition. Therefore, the shipment was not in suitable 
shipping condition, and we must find that respondent’s rejection 
of the car was not without. reasonable cause. 

The complaint should be dismissed. 


ORDER 


The complaint filed herein is dismissed. 
Copies shall be served upon the parties. 
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(No. 3743) 








PACA Docket No. 5970. Decided December 21, 1953. 


Dismissal — Evidence — Failure to Show Parties Entered 
into Contract 






Where complainant’s claim against respondent is based on failure to deliver 
a truckload of potatoes under a contract alleged to have been negotiated 
through a broker, and respondent in its answer denied that any binding 
contract had been made between the parties or that the broker handling 
the transaction had any authority from respondent to issue a written 
confirmation of sale, held, that the evidence shows that the parties did 
not enter into the alleged contract, and that for lack of proof of a con- 
tract binding upon respondent, the complaint should be dismissed. 










Mr. A. N. Brockway, of Pittsburgh, Pennsylvania, for complainant. Mr. 
Gordon M., Lipetz, of Riverhead, New York, for respondent. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on October 22, 1952. Formal com- 
plaint was filed on March 4, 1953. Complainant seeks to recover 
$192.50, alleged to be the amount of damages sustained as a result 
of the failure of the respondent to deliver a truckload of potatoes 
meeting contract requirements. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon the 
respondent by registered mail on March 26, 1953. A copy of the 
report of investigation was served upon the authorized repre- 
sentative of complainant on March 25, 1953. On April 10, 1953, 
respondent filed an answer denying that any binding contract had 
been made between the parties or that the broker handling the 
transaction had any authority from respondent to issue a written 
confirmation of sale. 

The amount involved herein is less than $500. Therefore, the 
case is handled in accordance with the shortened method of pro- 
cedure as provided by section 47.20 of the rules of practice. In 
accordance with such procedure, complainant filed an opening 
statement of facts, respondent filed an answering statement, and 
complainant filed a statement in reply. 
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FINDINGS OF FACT 


1. Complainant, * * *, isa corporation whose address is 
* * *, Pennsylvania. 


2. Respondent, * * *, is a corporation whose address is 
* * *, New York. At the time of the transaction alleged in 
this proceeding, respondent was licensed under the Act. 


3. Complainant alleges that on or about October 17, 1952, 
respondent, by contract in writing, sold to complainant one truck- 
load of U. S. No. 1, Size A, New York (* * *)Katahdin pota- 
toes, new 50-pound bags, at an agreed price of $4.65 per hundred- 
weight, delivered * * *, Pennsylvania. The evidence sub- 
mitted in this proceeding does not justify a finding that respond- 
ent agreed to sell the potatoes in question. 


4. The formal complaint was filed on March 4, 1953, which 
was within 9 months after the cause of action is alleged to have 
accrued. 


CONCLUSIONS 


Complainant’s claim is based on failure to deliver a truckload 
of potatoes under a contract alleged to have been negotiated 
through the brokerage firm of * * *, Pennsylvania. If there 
was a contract it-was agreed upon during a conversation between 
the broker and * * *, an employee of respondent corpora- 
tion, on or about October 17, 1952. From the evidence concerning 
this conversation it appears that the broker and * * * dis- 
cussed the market price of potatoes and the broker inquired 
whether a truckload of potatoes could be shipped to complainant 
by Sunday night, October 19. * * * states that he told the 
broker it would be difficult to secure a truck upon such notice; 
that he would try to obtain a truck; and that delivery would de- 
pend upon his ability to do so. * * * further states that he 
was unable to obtain a truck in which to ship the potatoes by Sun- 
day, October 19, and that he, therefore, considered the matter 
closed. The broker says that there was “an utterly unqualified 
confirmation” of the sale by * * *%, 

The broker states that it had another conversation with * * * 
on Monday, October 20, and that * * * said not to worry as 
he would see that the potatoes were delivered. * * * says he 
has no recollection of making any such promise. The evidence 
shows that the broker talked by telephone to * * * of re- 
spondent corporation on Tuesday, October 21, and that * * * 
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said he had no knowledge concerning a sale of potatoes to com- 
plainant. After this telephone conversation, at about 7:30 p.m., 
on October 21, the broker mailed to respondent a Standard Mem- 
orandum of Sale, dated October 17, 1952, signed by the broker 
and by complainant, as “purchaser.” The memorandum purports 
to show a sale by respondent to complainant of a truckload of 
U. S. No. 1, Size A, Katahdin potatoes, in new 50-pound bags, at 
$4.65 per cwt., delivered * * *, Pennsylvania. 

The burden is upon complainant to prove the making of a con- 
tract of sale. Respondent has specifically denied that it sold a load 
of potatoes to complainant. From the evidence before us we are 
unable to find that the parties made the alleged contract. For 
lack of proof of a contract binding upon respondent, the com- 
plaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 3744) 


ZELLWOOD FRUIT DISTRIBUTORS, INC. v. C-B BROKERAGE COMPANY, 
INc. PACA Docket No. 5694. Decided December 21, 1953. 


Rejection of Commodity without Reasonable Cause 


Where complainant claimed damages alleged to have sustained by it as a 
result of respondent’s unlawful rejection of a carload of grapefruit, and 
the latter in its answer denied liability on the grounds that complainant 
failed to ship grapefruit in accordance with specifications provided for 
in the contract, and that complainant failed to take reasonable steps to 
mitigate its damages, held, that the evidence shows that there was no 
failure on the part of complainant to ship to respondent the kind, quality 
and grade of grapefruit called for by the contract and, therefore, re- 
spondent had no right to reject the shipment on arrival, and is liable to 
complainant for the damages thereby sustained by complainant. 


Inspection Certificate—Evidence of Quality of Fruit 


While the inspection certificate issued at shipping point on October 8, 1951, 
shows only that the carload of grapefruit graded U.S. No. 2, this 
does not mean that a high percentage of the grapefruit in the car could 
not actually be of better quality so as to justify the description of the 
carload as U.S. No. 2 or better and, furthermore, the official inspection 
made at destination showed that the car contained 55 percent U.S. No. 
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2’s and 45 percent U.S. No. 1’s, with only 2 percent skin breakdown, 
and therefore clearly supports the statement that the carload contained 
U.S. No. 2 or better. 


Zellwood Fruit Distributors, Inc., of Zellwood, Florida, complainant, pro se. 
C-B Brokerage Company, of Minneapolis, Minnesota, respondent, pro se. 
Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on October 12, 1951, and a formal 
complaint was filed on January 11, 1952. Complainant seeks to 
recover damages alleged to have been sustained as a result of re- 
spondent’s rejection of a carload of grapefruit. 

A copy of the formal complaint and a copy of the report of 
investigation, prepared by the Department were served upon the 
respondent by registered mail on February 4, 1952. A copy of the 
report of investigation was served upon complainant on February 
2, 1952. Respondent filed an answer on February 15, 1952, deny- 
ing liability on the grounds that complainant failed to ship the 
kind, quality, and grade of grapefruit called for in the contract 
and that complainant failed to take reasonable steps to mitigate 
its damages. 

Although the amount involved in this case exceeds $500, an oral 
hearing was not requested by the parties. The issues, therefore, 
are determined under the shortened method of procedure. Com- 
plainant filed an opening statement of facts with exhibits attached. 
Respondent requested that its answer and attached exhibits be 
regarded as its answering statement. 


FINDINGS OF FACT 


1. Complainant, Zellwood Fruit Distributors, Inc., is a cor- 
poration whose post office address is Box 103, Zellwood, Florida. 


2. Respondent, C-B Brokerage Co., Inc., is a corporation whose 
post office address is Lumber Exchange Building, Minneapolis, 
Minnesota. At the time of the transaction alleged in this proceed- 
ing, respondent was licensed under the act. 


8. On or about October 6, 1951, in the course of interstate 
commerce, complainant by contract in writing sold to respondent 
one carload of U. S. No. 2 and better Marsh Seedless grapefruit, 
being a perishable agricultural commodity, at the agreed price of 
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$3.50 per 1-3/5 bushel wirebound box f.o.b. Zellwood, Florida, less 
10¢ per box brokerage, final destination Minneapolis, Minnesota, 
the total sale price being $1,785. 


4. The carload of grapefruit was officially inspected at ship- 
ping point on or about October 8, 1951, and the inspection certifi- 
cate issued on that date reads in pertinent part as follows: 

“Quality and condition: 

Stock is mature; firm; well formed; mostly fairly well col- 
ored; some slightly colored; mostly smooth texture, some 
fairly smooth texture generally less than 1 discolored. De- 
fects within tolerance. No decay. 

“Grade: U.S. No. 2.” 


5. Complainant shipped the grapefruit in car WFEX 72271 
from loading point in Florida on or about October 8, 1951, and 
the shipment arrived in Minneapolis on or about October 15, 1951. 


6. While the carload of grapefruit was in transit to Minneapo- 
lis, respondent informed complainant that it would reject the ship- 
ment on arrival unless complainant agreed to reduce the contract 
price to $3.00 per box. This complainant refused to do. Thereupon 
when the shipment arrived at Minneapolis on or about October 
15, 1951, respondent rejected it. 


7. An official inspection made of the grapefruit in car WFEX 
72271 upon arrival at Minneapolis on or about October 15, 1951, 
indicated that the car contained 55 percent U.S. No. 2’s, 45 per- 
cent U.S. No. 1’s, and 2 percent skin breakdown. 


8. As a result of respondent’s rejection of the shipment, com- 
plainant made prompt and proper disposition of the car through 
the brokerage house of C. H. Robinson Co., which sold the car on 
October 18, 1951, at a price of $.75 per box f.o.b. Florida shipping 
point to a buyer in Minneapolis, less extra ice bills, or for net 
proceeds of $345.69. 


9. In connection with the disposition of the car, C. H. Robin- 
son Co. informed complainant as follows in a telegram of October 
18, 1951: 

“REPHONE ACCOUNT JOBBERS HEAVY STOCK SLOW 
MOVEMENT ALSO FACT THIS CAR FRUIT NOT HOLD- 
ING UP UNABLE OBTAIN ANY REASONABLE OF- 
FER. FINALLY WITH PRESSURE HAVE DELIVERED 
AMERICAN FRUIT 75 CENTS FOB 72271.” 


10. As a result of the rejection of the car by respondent, 





1450 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 1447 


complainant sustained damages equal to the differences between 
the contract price of $1,785 and the $345.69 net proceeds realized 
on resale, or $1,439.31, which latter amount is due and owing by 
respondent to complainant. 


11. Informal ocomplaint was filed within 9 months after the 
cause of action accrued. 


CONCLUSIONS 


Both parties have admitted that they entered into a written 
contract calling for the sale by complainant to respondent of a 
carload of Marsh Seedless grapefruit, U.S. 2 or better, at an agreed 
price of $3.50 per box, f.o.b. Zellwood, Florida. Respondent, how- 
ever, has contended that complainant failed to ship the kind, qual- 
ity, and grade of grapefruit called for in the contract in that the 
grapefruit was in fact U.S. No. 2 and not U.S. No. 2 or better. 
While the inspection certificate issued at shipping point on Octo- 
ber 8, 1951, shows only that the carload of grapefruit graded U.S. 
No. 2, this does not mean that a high percentage of the grapefruit 
in the car could not actually be of better quality so as to justify 
the description of the carload as U.S. No. 2 or better. The official 
inspection made at destination showed that the car contained 55 
percent U.S. No. 2’s and 45 percent U.S. No. 1’s, with only 2 per- 
cent skin breakdown, and therefore clearly supports the statement 
that the carload contained U.S. No. 2 or better. We can find, there- 
fore, no failure on the part of complainant to ship to respondent 
the kind, quality, and grade of grapefruit called for by the con- 
tract. Under the circumstances, therefore, respondent had no 
right to reject the shipment on arrival and is liable to complain- 
ant for the damages thereby sustained by complainant. 

The next question is whether complainant is entitled to recover 
from respondent the difference between the contract price of $3.50 
per box and the price obtained on resale of $.75 per box. Respond- 
ent contends that complainant failed to take reasonable steps to 
mitigate its damages. Respondent argues the grapefruit could 
have been resold for $3.00 per box. In our opinion, however, the 
facts do not support respondent’s contention. Upon rejection of 
the car by respondent on October 15, 1951, complainant immedi- 
ately sought to dispose of the car at Minneapolis through the 
brokerage house of C. H. Robinson Co., which, according to the 
evidence contained in the record, had considerable difficulty in 
disposing of the car due to a heavy stock and slow movement of 
grapefruit in the market and therefore could only obtain a price 
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of $.75 per box for the lot after considerable difficulty in attempt- 
ing to find a purchaser. Respondent has introduced no evidence to 
sustain its position that complainant could have obtained $3.00 
per box for the grapefruit at the time the resale was made. From 
the evidence before us, we are satisfied that $.75 per box was the 
best price obtainable on resale, We further are of the view that 
the resale made on October 18, 1951, was made within a reason- 
able time after rejection of the shipment by respondent on Octo- 
ber 15, 1951. 

It is concluded that respondent’s rejection of the carload of 
grapefruit was without reasonable cause and in violation of sec- 
tion 2 of the act. Reparation should be awarded complainant in 
the amount of $1,439.31, with interest, and the facts should be 
published. 
















ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,439.31, with interest there- 
on at the rate of 5 percent per annum from November 1, 1951, 
until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 










(No. 3745) 






PIONEER FRUIT DISTRIBUTORS, INC. v. MITCHELL Murray. PACA 
Docket No. 5989. Decided December 22, 1953. 






Failure to Pay Purchase Price of Mixed Fruits and Vegetables 


Where there was no dispute between the parties that respondent purchased 
the fruits and vegetables for a certain sum, or that the fruits and 
vegetables met with the specifications of the contract and were shipped 
in accordance with the contract terms, and respondent in his answer 
admits all of the factual allegations of the complaint, and set forth 
that his failure to pay the contract price was due to financial difficulties, 
held, that respondent’s failure to pay promptly to complainant the con- 
tract price constitutes a violation of section 2 of the act, for which 
reparation should be awarded to complainant. 


Portland Produce Merchants Ass’n., Inc., of Portland, Oregon, for complain- 
ant. Lenske, Spiegel, Spiegel, Martindale & Bloom, of Portland, Oregon, 
for respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act of 19380, as amended (7 U.S.C. 499a et 
seq.). Informal complaint was received August 5, 1952. Formal 
complaint was filed January 16, 1953, in which complaint seeks 
to recover the sum of $323.60 from respondent as the purchase 
price of mixed fruits and vegetables shipped to respondent in 
Anchorage, Alaska. 

Copies of the formal complaint and the Department’s report of 
investigation were served upon respondent by registered mail on 
April 11, 1953. A copy of the investigation report was served by 
registered mail upon complainant on April 14, 1953. 

Respondent filed an answer to the complaint on April 30, 1953, 
admitting the allegations of the complaint. 

Since the amount in controversy is less than $500, the parties 
have submitted their evidence in accordance with the shortened 
procedure authorized by section 47.20 of the rules of practice (7 
CFR 47.20). Complainant filed an opening statement of facts and 
respondent requested that his answer and other papers attached 
thereto be considered as his answering statement of facts. 


FINDINGS OF FACT 


1. Complainant, Pioneer Fruit Distributors, Inc., is a corpora- 
tion whose post office address is 231 S. E. Alder Street, Portland 
14, Oregon. 


2. Respondent, Mitchel] Murray, is an individual whose post 
otfice address is 7315 North Seward Street, Portland 3, Oregon. 
At the time of the transaction involved herein respondent was not 
licensed but was subject to license under the act. Respondent was 
issued a license on August 19, 1952, upon payment of the license 
fees and arrearage covering the time of the transaction here in- 
volved. 


8. On or about May 27, 1952, in the course of interstate com- 
merce, complainant and respondent entered into an oral contract 
for the sale and purchase of 10 crates of celery, 20 crates of let- 
tuce, 10 crates of strawberries, 6 crates of corn, 2 crates of pep- 
pers and other mixed fresh fruits and vegetables for the agreed 
purchase price of $323.60, which said fruits and vegetables were 
to be shipped to respondent at Anchorage, Alaska, via Alaska Air- 
lines. 


4. Complainant, on May 27, 1952, shipped the aforesaid fruits 
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and vegetables to respondent at Anchorage, Alaska, via Alaska 
Airlines, and billed respondent therefor at the contract price of 
$323.60. The commodities shipped respondent complied with the 
specifications of the contract. 

5. Respondent accepted the shipment of May 27, 1952, but to 
date has failed to pay the contract price. There is due and owing 
from respondent to complainant the sum of $323.60. 

6. Informal complaint was filed on August 5, 1952, which was 
within 9 months after the cause of action accrued. 

There is no dispute between the parties that respondent pur- 
chased the fruits and vegetables for the sum of $323.60, or that 
the fruits and vegetables met with the specifications of the con- 
tract and were shipped in accordance with the contract terms. 
Respondent in his answer admits all of the factual allegations of 
the complaint, and sets forth therein that his failure to pay the 
contract price was due to financial difficulties. 

Respondent’s failure to pay promptly to complainant the con- 
tract price constitutes a violation of section 2 of the act. Repara- 
tion should be awarded complainant in the total amount of $323.60, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $323.60, with interest thereon 
at the rate of 5 percent per annum from June 1, 1952, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3746) 


ESTRELLA FRUIT SHIPPING CORPORATION v. CLYDE HARRIS. PACA 
Docket No. 6130. Decided December 28, 1953. 


Failure to Pay Balance of Purchase Price of Bananas—Default 
Headnotes in 12 A.D. 1429, applicable here. 


Chaffe, McCall, Toler & Phillips, of New Orleans, Louisiana, for complainant. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on September 10, 1953. Formal com- 
plaint was filed on October 9, 1953. Complainant seeks an award 
of reparation in the amount of the alleged unpaid balance of the 
purchase prices of seven lots of bananas sold and delivered to 
respondent during April, May, June and July, 1953. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Department were served upon re- 
spondent personally on November 13, 1953. A copy of the report 
of investigation was served upon complainant on October 21, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint and 
a waiver of oral hearing. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Estrella Fruit Shipping Corporation, is a cor- 
poration whose address is 133 North Front Street, New Orleans, 
Louisiana. 

2. Respondent is an individual, Clyde Harris, whose address 
is 6863 Hardesty Street, Fort Worth, Texas. At the time of the 
transactions complained of herein, respondent was licensed under 
the Act. 

3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent, f.o.b. New Orleans, Louisiana, 
the following seven lots of bananas, on the dates and at the prices 


indicated : 
PRICE PER 

DATE NET WEIGHT  cwt. GROSS WHARFAGE TOTAL 
Apr. 15, 1953 30,360 Ibs. $7.00 $2125.20 $30.36 $2155.56 
Apr. 29, 1953 23,880 Ibs. 7.25 1731.30 23.88 1755.18 
May 13, 1953 24,720 Ibs. 5.00 1236.00 <bean 1236.00 
May 27, 1953 25,410 Ibs. 5.00 1270.50 25.41 1295.91 
June 2, 1953 19,260 lbs. 5.00 963.00 19.26 982.26 
June 18, 1953 50,830 Ibs. 6.50 8303.95 50.83 8354.78 
July 1, 1953 22,400 Ibs. 7.00 1568.00 22.40 1590.40 


Total $12370.09 
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4. Seven lots of bananas meeting the specifications of the fore- 
going contracts were shipped by motor trucks or railroad car 
from New Orleans, Louisiana, in interstate commerce, to respond- 
ent at Fort Worth, Texas. Upon arrival at destination, respond- 
ent accepted the bananas in compliance with said contracts of sale 
and made no complaint with respect thereto. 


5. The total purchase price of the seven lots of bananas is 
$12,370.09, of which respondent has paid only $4,650, leaving due 
and owing to complainant from respondent for the bananas the 
sum of $7,720.09. 


6. Formal complaint was filed on October 9, 1953, which was 
within 9 months after the several causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint and 
a waiver of oral hearing, as provided in the rules of practice (7 
CFR 47.8(c)). 

The facts thus admitted are that between April 15, 1953 and 
July 1, 1953, complainant sold to respondent the bananas set forth 
in Finding of Fact No. 3 for the total amount of $12,370.09; that 
bananas which conformed to the terms of the contracts of pur- 
chase and sale were shipped by complainant, in interstate com- 
merce; and that respondent accepted the bananas upon arrival 
without complaint. Only two payments totaling $4,650 were made 
to complainant by respondent. 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase prices for the seven lots of bananas is in viola- 
tion of section 2 of the Act. Complainant should be awarded re- 
paration in the amount of $7,720.09, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $7,720.09, with interest thereon 
at the rate of 5 percent per annum from August 1, 1953, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3747) 


KARDONSKY PRODUCE COMPANY v. CLYDE HARRIS. PACA Docket 
No. 6131. Decided December 28, 1953. 


Failure to Pay Balance of Purchase Price of Mixed 
Produce—Default 


Headnotes in 12 A.D. 1429, applicable here. 


Kardonsky Produce Company, of Fort Lauderdale, Florida, complainant, pro 
se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on May 6, 1953. Formal complaint 
was filed on September 23, 1953. Complainant seeks an award of 
reparation in the amount of the alleged unpaid balance of the pur- 
chase price of one truckload of mixed produce purchased for the 


account of respondent during February 1953. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared. by the Department were served upon re- 
spondent personally on November 13, 1953. A copy of the report 
of investigation was served upon complainant on October 23, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint and 
a waiver of oral hearing. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership, composed of Abe Milch and 
Herbert F. Milch, trading as Kardonsky Produce Company, whose 
address is P. O. Box 328, Fort Lauderdale, Florida. 

2. Respondent is an individual, Clyde Harris, whose address 
is 6863 Hardesty Street, Fort Worth, Texas. 


8. On or about February 23, 1953, by oral contract, respond- 
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ent engaged the complainant to purchase for his account one 
truckload of mixed vegetables. Pursuant to this contract, com- 
plainant purchased on the Pompano State Farmers Market for 
respondent the following vegetables, at prices f.o.b. Pompano 
Beach, Florida, including loading and brokerage charges: 
PACKAGES COMMODITY PRICE AMOUNT 

25 Wax beans $3.50 $ 87.50 

150 Val beans 2.75 412.50 

16 Wh squash 2.75 44.00 

50 Ch cucumbers 5.50 275.00 

46 St nk yel squash 4.00 184.00 

28 St nk yel squash 3.75 105.00 

50 Fy Cal Won peppers 3.50 175.00 

25 Wax beans 1.75 43.75 

23 Eggplant 8.00 69.00 

10 Fy corn 8.40 84.00 

40 Ch corn 2.25 90.00 


463 Gross $1519.75 
Loading 23.15 
Brokerage 46.30 


Total $1589.20 


4. On or about February 24, 1953, the vegetables referred to 
in Finding of Fact No. 3 were shipped by motor truck from Pom- 
pano Beach, Florida, in interstate commerce, to respondent at 
Fort Worth, Texas. 


5. The total purchase price of the shipment of vegetables, in- 
cluding loading and brokerage charges, is $1589.20, of which re- 
spondent has paid only $200, leaving due and owing to complain- 
ant from respondent the sum of $1,389.20. ‘ 


6. Formal complaint was filed on September 23, 1953, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint and 
a waiver of oral hearing, as provided in the rules of practice (7 
CFR 47.8(c)). 

The facts thus admitted are that in February 1953, complain- 
ant was employed by respondent to purchase for his account the 
mixed vegetables set forth in Finding of Fact No. 3, for the total 
amount of $1589.20; that the vegetables were purchased by com- 
plainant for respondent and were shipped in interstate commerce 
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to respondent; and that only one payment of the $200 was made 
to complainant by respondent. 

Respondent’s failure to pay promptly to complainant the full 
purchase price for the load of mixed vegetables is in violation of 
section 2 of the Act. Complainant should be awarded reparation 
in the amount of $1389.20, with interest, and the facts should be 
published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1389.20, with interest thereon 
at the rate of 5 percent per annum from March 1, 1953, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


DISMISSALS—SETTLEMENT BETWEEN PARTIES 
(No. 3748) 


PACA Docket No. 6006. Decided December 9, 1953. Mr. Arthur 
Slavin, of New York, New York, for complainant. Golbus & Gol- 
bus, of Chicago, Illinois, for respondent. Mr. Frederick W. Wood- 
ley, Presiding Officer. Decision by Thomas J. Flavin, Judicial 
Officer. 


(No. 3749) 


PACA Docket No. 6045. Decided December 15, 1953. Complain- 
ant pro se. Golbus & Golbus, of Chicago, Illinois, for respondent. 
Mrs. Ilene M. Crigler, Presiding Officer. Decision by Thomas J. 
Flavin, Judicial Officer. 


(No. 3750) 


Packet Docket No. 6013. Decided December 18, 1953. Complain- 
ant pro se. Respondent pro se. Mr. Frederick W. Woodley, Presid- 
ing Officer. Decision by Thomas J. Flavin, Judicial Officer. 
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DISMISSAL—DECEASE OF RESPONDENT 
(No. 3751) 


PACA Docket No. 5700. Decided December 14, 1953. Complain- 
ant pro se. Mr. J. C. Callaghan, of Chicago, for respondent. Miss 
Lenore H. Langford, Presiding Officer. Decision by Thomas J. 
Flavin, Judicial Officer. 


STAY ORDER, PENDING ISSUANCE OF ANOTHER ORDER 
(No. 3752) 


LIGON PRODUCE Co. v. SPINALE BROTHERS, INC. PACA Docket 
No. 5647. Decided December 16, 1953. Bernstein, Weiss, Tomson, 
Hammer, of New York, New York, for respondent. Decision by 
Thomas J. Flavin, Judicial Officer. 


VACATION OF STAY ORDER 
(No. 3753) 


JOSEPH RAVALESE v. MALARAE PRODUCE. PACA Docket No. 5915. 
Decided December 22, 1953. Mr. Marshall S. Feingold, of Hart- 
ford, Connecticut, for complainant. Mr. Louis J. DiGiacomo, of 
Philadelphia, Pennsylvania, for respondent. Mr. James A. O’Don- 
nell, Presiding Officer. Decision by Thomas J. Flavin, Judicial 
Officer. 
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COURT DECISIONS 


UNITED STATES v. PETER J. O’ROURKE.* (U.S.D.C., Chicago, Ill.) 
Decided October 15, 1953. 


UNITED STATES DISTRICT COURT OF CHICAGO 
53 CR 202 


Denial of Motion to Dismiss Indictment for Wilfully Mak- 
ing False Entry by Showing Incorrect Weight of Hogs 


Where the indictment was brought under the Packers and Stockyards Act, 
as amended (7 USCA, Sec. 181, et seqg.), and Section 222 of the Act 
incorporates into the Act the provisions of Sections 46 and 48-50 of 
Title 15 of the Code (Federal Trade Commission Act), and the indict- 
ment charges that the defendant was employed as a weighmaster at the 
Union Stock Yards, Chicago, which is a posted stock yards, and alleges 
that the defendant “wilfully and knowingly made a false entry” in the 
records of the Yards by showing an incorrect weight on the specified 
sales ticket for a specified number of hogs for an indicated owner and 
purchaser, and defendant filed a motion to dismiss the indictment on 
several grounds, the United States District Court for the District of 
Chicago, Hoffman, District Judge, held that the defendant’s motion to 
dismiss the indictment should be denied. 


Application of Provision of Packers and Stockyards Act 
and Federal Trade Commission Act to Employees 


Although the purpose of the Act is to regulate packers, poultry dealers, 
stock yard owners, marketing agencies, and dealers, some doubt arises 
as to whether Section 222, supra, would apply to a mere employee of 
one of the foregoing. Viewing Section 222 together with Section 50 of 
the Federal Trade Commission Act, it would seem, however, that the 
construction eliminating the application of the combined statutes to 
employees would be overly narrow and calculated to defeat the obvious 


purposes of the Act. 


Packers and Stockyards Act—Antecedent Inquiry Not Re- 
quired as Condition Precedent to Charging Violation for 
Wilfully Making False Entry 


Defendant’s construction of Sections 221 and 222 (Title 7) as integrated 
parts of a single statutory provision is erroneous, since Section 221 
relates to the method, form and completeness of the record-keeping, 
whereas Section 222 and the incorporated provisions of Section 50 of 
Title 15 relate to dishonest and knowingly incorrect entries, irrespec- 
tive of the style of bookkeeping. Thus, an antecedent inquiry and order 
by the Secretary of Agriculture is not a condition precedent to charging 
a violation for a wilfully false entry. 


T neneeneena 
* Unreporved court decision published in Agriculture Decisions.—Ed, 
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Sufficiency of Indictment 


Where the defendant contended that the indictment is vague and that the 
charge that the defendant “wilfully and knowingly made a false entry” 
is a mere conclusion, held, that since the indictment is in the words of 
the statute it is sufficient, and furthermore, the instant indictment, in 
addition to the charge of false entry, supplies the scale ticket, number, 
the weights, and the name of the owner and purchaser of the hogs 
involved. 










Right to Challenge Evidence Heard by Grand Jury 


Where defendant challenged the competency of the testimony before the 
Grand Jury, without any supporting affidavit or other submission, held, 
thet while the holdings of the several Federal Courts on this general 
subject are not uniform, none of the cases would support the instant 
challenge. 
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Violation of Act by Falsification of Records 


Defendant’s contention that a violation of Section 10 of the Federal Trade 
Commission Act (U.S.C.A. Sec. 50), as applied to the Packers and Stock- 
yards Act, occurs only if the accused has falsified a record which has 
been ordered to be kept by specific order of the Secretary, held, to be 
erroneous. 
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Requirement of Exhaustion of Administration Remedy 






Since nowhere in the Act is the Secretary given the right to any adminis- 
trative discretion or the right to determine any facts in connection with 
the charge that the defendant deliberately falsified weights, the courts 
have jurisdiction without preliminary resort to the administrative de- 
partment because no question of fact or administrative discretion is 
involved. 








Presence of Unauthorized Person in Grand Jury Room 





Defendant’s contention that an unauthorized person was present in the Grand 
Jury room is of no effect since no proof is offered, and the Government 
denies the charge in its brief. 


John J. Toohey, attorney for defendant. 
Otto Kerner, Jr., U.S. Attorney. 








MEMORANDUM 
Hoffman, District Judge. 


This is a motion to dismiss the indictment. 
The indictment was brought for the entry of false weights 
under the Packers and Stockyards Act, as amended (7 U.S.C.A., 
Sec. 181, et seq.). Section 222 of the last mentioned Act incorpor- 
ates into the Act the provisions of Sections 46 and 48-50 of Title 
15 of the Code. Title 15 is theFederal Trade Commission Act. 
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The indictment charges that the defendant was employed as a 
weighmaster at the Union Stock Yards, Chicago, which is a posted 
stock yards. There are 32 counts and each one alleges that the 
defendant “wilfully and knowingly made a false entry” in the 
records of the Yards by showing an incorrect weight on the speci- 
fied sales ticket for a specified number of hogs for an indicated 
owner and purchaser. 

The defendant filed a motion to dismiss the indictment on seven 
grounds, which may be summarized as follows: 

1. No offense is charged under the relevant statute. 

2. The acts complained of are subject to the prior and exclu- 
sive jurisdiction of the Secretary of Agriculture as to their law- 
fulness, and the Secretary having made no inquiry, the court has 
no jurisdiction. The contention as to the jurisdiction of the Secre- 
tary is based on Section 221 of Title 7, although the defendant 
does not specifically refer to this Section. 

3. The indictment fails to allege that under Section 221 the 
Secretary found the records were insufficient. 

4. The indictment fails to allege the facts which constitute a 
wilful and knowingly false entry by defendant. Defendant was 
not sufficiently informed of the acts or omissions charged. 

5. The indictment is vague and indefinite. 

6. The indictment was returned on hearsay and other im- 
proper testimony. (No affidavit or other evidence on this point 
was submitted.) 

7. An unauthorized person, namely Benjamin Holstein, an at- 
torney in the Department of Agriculture, was present in the 
Grand Jury room without permission of the court. 

Title 7, U.S.C.A., cited as the “Packers and Stockyards Act’, 
is the basic statute. Sections 201 et seq. relate to “Stockyards 
and Stockyard Dealers”. The purpose of the Act is to insure, with- 
out discrimination, reasonable stockyards services (Sec. 205), 
reasonable and non-discriminatory rates (Sec. 206), and the elim- 
ination of unjust or discriminatory practices. (Sec. 208) 

Sec. 221 enacts that every “packer or any live poultry dealer 
or handler, stockyard owner, market agency, and dealer” shall 
keep records adequate to fully disclose all transactions, and that 
if the Secretary finds the records are insufficient, he may prescribe 
the manner and form in which the records shall be kept. 


Sec. 222 reads as follows: 
“For the efficient execution of the provisions of this chap- 
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ter, and in order to provide information for the use of Con- 
gress, the provisions (including penalties) of Sections 46 and 
48-50 of Title 15, are made applicable to the jurisdiction, 
powers and duties of the Secretary in enforcing the provi- 
sions of this chapter and to any person subject to the pro- 
visions of this chapter, whether or not a corporation. The 
Secretary, in person or by such agents as he may designate, 
may prosecute any inquiry necessary to his duties under this 
chapter in any part of the United States.” 

As epitomized for the purposes of the instant case, the foregoing 
section may be condensed to read as follows: 

“For the efficient execution of the provisions of this chap- 
ter, * * * the provisions (including penalties) of Sections 
* * * 50 of Title 15, are made applicable * * * to any person 
subject to the provisions of this chapter * * *.” 

It may be remarked parenthetically that since the purpose of 
the Act is to regulate packers, poultry dealers, stock yard owners, 
marketing agencies, and dealers, some doubt arises as to whether 
Section 222, supra, would apply to a mere employee of one of the 
foregoing. Viewing Section 222 together with Section 50 of the 
Federal Trade Commission Act, it would seem, however, that the 
construction eliminating the application of the combined statutes 
to employees would be overly narrow and calculated to defeat the 
obvious purposes of the Act. 

Section 50 of the Federal Trade Commission Act (U.S.C.A., 
Title 15) provides in the second paragraph in part as follows: 

“Any person who shall wilfully-make, or cause to be made, 
* * * any false entry in any account, record or memorandum 
kept by any corporation subject to said sections * * * shall 
be deemed guilty of-an offense against the United States, 
shall be subject, upon conviction in any court of the United 
States of competent jurisdiction, to a fine of not less than 
$1,000.00 or more than $5,000.00, or to imprisonment for a 
term of not more than three years, or to both such fine and 
imprisonment.” 

As pointed out by the Government in its brief, the defendant 
makes the error of construing Section 221 and 222 (Title 7) as 
integrated parts of a single statutory provision. This is not the 
case. Section 221 relates to the method, form and completeness of 
the record-keeping, whereas Section 222 and the incorporated pro- 
visions of Section 50 of Title 15 relate to dishonest and knowingly 
incorrect entries, irrespective of the style of bookkeeping. Thus, 





1464 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 12 A.D. 1460 


an antecedent inquiry and order by the Secretary of Agriculture 
is not a condition precedent to charging a violation for a wilfully 
false entry. 

The defendant makes the point that the indictment is vague and 
that the charge that the defendant “wilfully and knowingly made 
a false entry” is a mere conclusion. The indictment is in the words 
of the statute and this has been held sufficient. 

In United States v. Franklin, 188 Fed. 2nd 182, 186 (C.C.A. 

(7th) 1951), Judge Finnegan said: 

“An indictment which charges a statutory crime by fol- 
lowing substantially the language of the statute is amply 
sufficient provided that its generality neither prejudices de- 
fendant in the preparation of his defense nor endangers his 
constitutional guarantee against double jeopardy * * *.” 

The instant indictment, in addition to the charge of false entry, 
supplies the scale ticket, number, the weights, and the name of 
the owner and purchaser of the hogs involved. The defendant’s 
point is not well taken. 

The motion to dismiss challenges the competency of the testi- 
mony before the Grand Jury, without any supporting affidavit or 
other submission. 

While the holdings of the several Federal Courts on this gen- 
eral subject are not uniform, none of the cases would support the 
instant challenge. Some of the decisions hold that the sufficiency 
of the evidence before the Grand Jury is not a subject for inquiry 
if the proceedings are regular on their face. United States v. At- 
lantic Commission Co., 45 Fed. Supp. 187 (D.C. N.C. 1942). 

Other courts permit a review of the action of the Grand Jury, 
but only “in extreme cases of positive allegations of fraud or cor- 
ruption, or positive allegations that no evidence of any kind had 
been admitted, and therefore the indictment was the result of 
caprice * * *.” United States v. Gouled, 253 Fed. 242, 244 (D.C. 
N.Y. 1918) ; Kastel v. United States, 23 Fed. 2d 156 (C.C.A. (2nd) 
1927). 

On page 4 of the defendant’s brief he reiterates the point, in- 
dicated in his motion, to the effect that a violation of Section 10 
of the Federal Trade Commission Act (U.S.C.A. Sec 50), as ap- 
plied to the Packers and Stockyards Act, occurs only if the accused 
has falsified a record which has been ordered to be kept by specific 
order of the Secretary. This obviously is an erroneous conclusion. 


Section 221 (Title 7) provides that every stockyards owner 
“shall keep such accounts, records and memoranda as fully and 





UNITED STATES v. O’ROURKE 1465 
Cite as 12 A.D. 1460 


correctly disclose all transactions * * *.” It continues that if the 
records are found, on inquiry by the Secretary, to be inadequate, 
the Secretary may prescribe the records to be kept. Thus, if the 
records which the stockyards owner has undertaken to keep in 
pursuance of the mandate of the statute are deliberately falsified, 
the violation of Section 50 of Title 15 manifestly occurs. 

The defendant lays stress on the contention that the provisions 
of the Federal Trade Commission Act, incorporated in the Stock- 
yards Act, do not broaden the essential purposes and powers con- 
ferred by the stockyards Act itself. This may be true, but the 
incorporation is clearly stated not only to be for the purpose of 
providing information, but “for the efficient execution of the pro- 
visions” of the Stockyards Act. One of the essential provisions 
of the Stockyards Act is the requirement that adequate records 
be kept. The enactment of a penalty for the deliberate falsification 
of records is, in effect, a means of providing “for the efficient 
execution of the provisions” of the Act. 

Counsel cite Cudahy Packing Co. v. United States, 15 Fed. 2d 
133 (C.C.A. (7th) 1926), which is manifestly not in point. This 
was a mandamus action to require the packing company to per- 
mit the Secretary’s auditor to examine and copy its books and 


records. The court held that the incorporated provisions of the 
Federal Trade Commission Act were not broad enough to justify 
such a demand. 


In support of his contention that the hearing before the Secre- 
tary is an essential preliminary to the imposition of a penalty, 
defendant cites United States v. Brown, 4 Fed. 2d 270 (D.C. Okla. 
1925). The case, however, is quite distinct from the one at bar. 
It was a criminal prosecution under the Criminal Code for a con- 
spiracy to violate the mandate of the Stockyards Act against un- 
fair and discriminatory practices. The court held that the indict- 
ment must fail because the law had clearly committed to the Sec- 
retary of Agriculture authority to hear and determine matters 
relating to discriminatory practices, and that the courts could not 
intervene until proceedings before the Secretary had reached 
finality. The findings made by the Secretary would be conclusive 
and binding in subsequent litigation before the courts. It cannot 
be contended here that the Secretary had any authority to de- 
termine whether or not the defendant made a deliberately false 
entry on the records. 

The defendant cites Kelly v. Union Stock Yards Co., 190 Fed. 
2d 860 (C.C.A. (7th) 1951). This case is not in point if the fore- 
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going recommended construction of the statutory provisions is 
sound, It does represent an interesting quirk in the law, which 
has some superficial relevancy to the instant case. It was a motion 
by the plaintiffs for an injunction to restrain the stockyards from 
removing the plaintiffs from its “Open Order List’. Plaintiffs 
were independent registered dealers in live stock. The removal 
from the Open Order List followed a confession of false weights 
by certain weighmasters with whom the plaintiffs were involved. 
The Secretary had issued an order of inquiry into the charges. 
Section 209 of Title 7 embraces two paragraphs as follows: 

(a) If a stockyard owner violates any of the provisions 
of designated sections relating to discriminatory and unfair 
practices “he shall be liable to the person or persons injured 
thereby for the full amount of damages sustained * * *.” 

(b) “Such liability may be enforced either (1) by com- 
plaint to the Secretary, as provided in Section 210 of this 
Title, or (2) by suit in any District Court of the United States 
of competent jurisdiction; but this section shall not in any 
way abridge or alter the remedies now existing at common 
law or by statute, but the provisions of this chapter are in 
addition to such remedies.” 

Notwithstanding the provisions of the statute, the court, relying 
on certain Supreme Court cases involving analogous provisions 
of the Interstate Commerce Act, held that under the circumstances 
of this case, the courts had no jurisdiction until the questions of 
fact involving the alleged discriminatory and unpair practices had 
first been determined in proceedings before the Department of 
Agriculture. Said Judge Lindley (page 864) : 

“To say, however, that the primary jurisdiction doctrine 
is applicable to cases arising under the Packers and Stock- 
yards Act is not to say that it applies to defeat the jurisdic- 
tion of the courts in all such cases, for the Supreme Court 
has clearly indicated that the doctrine is operative only in 
certain classes of cases, those in which ‘the inquiry is essen- 
tially one of fact and of discretion in technical matters; and 
uniformity can be secured only if its determination is left to 
the Commission.’ ” 


In the foundation case in the Supreme Court involving the In- 
terstate Commerce Act, Mr. Justice White said (Texas & Pacific 
Ry. Co. v. Abilene Cutton Oil Co., 204 U.S. 426, 442): 

“In other words, we think that it inevitably follows from 
the context of the act that the independent right of an indi- 
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vidual originally to maintain actions in courts to obtain pe- 
cuniary redress for violations of the act conferred by the 
ninth section must be confined to redress of such wrongs as 
can, consistently with the context of the act, be redressed by 
courts without previous action by the Commission, and, there- 
fore, does not imply the power in a court to primarily hear 
complaints concerning wrongs of the character of the one 
here complained of.” 

Where no question of fact or administrative discretion is in- 
volved, however, the courts have jurisdiction without preliminary 
resort to the administrative department. Great Northern Ry. Co. 
v. Merchants Elevator Co., 295 U.S. 285. Here again the irrele- 
vancy of the citation is founded on the fact that nowhere in the 
Act is the Secretary given the right to any administrative discre- 
tion or the right to determine any facts in connection with the 
charge that the defendant deliberately falsified weights. 

The defendant cites cases on the technical insufficiency of the 
indictment, which merit brief comment. 

In United States v. Murphy, 50 Fed. 2d 445 (D.C. Ala. 1931), 
the defendants were indicted for wilfully and corruptly casting 
away a certain steamship. The indictment was essentially in the 
language of the statute. It was held insufficient because it further 
appeared from the indictment that the defendants acted at the 
instance of the owner of the vessel. There was no showing that 
any third parties had any interests which were violated by the 
offense charged. 

A short quotation from Duarte v. United States, 171 Fed. 2d 
971 (C.C.A. (5th) 1949), is sufficient to expose the irrelevancy 
of the case (page 972): 

“As to the indictment, while we agree with appellant that 
he was entitled to show, if he could, that the indictment was 
not based upon evidence, we agree with the appellee that the 
charge that it was not was not sustained.” 

Finally, the defendant makes the point that Holstein, an un- 
authorized person, was in the Grand Jury room. No proof is of- 
ered, and the Government denies the charge in its brief. 

The motion to dismiss the indictment is denied. 
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UNITED STATES v. GERALD CANNON.* (U.S.D.C., Chicago, III.) 
Decided October 15, 1953. 


UNITED STATES DISTRICT COURT OF CHICAGO 
53 R 207 


Application of Section 50 of Federal Trade Commission 

Act to Packers and Stockyards Act—Denial of Motion to 

Dismiss Indictment for Wilfully Making False Entry in 
Records by Showing Incorrect Weight of Hogs 


The penalties of Section 50 for false entries apply to all records required 
to be kept by the Packers and Stockyards Act for the efficient execution 
of its provisions. The provision is not extended to all records of corpora- 
tions subject to the Act, nor limited to only such records as may be 
specifically required by the Secretary. As is pointed out in the memor- 
andum on the O’Rourke Case, Supra, Section 221 of the Packers and 
Stockyards Act requires that accounts, records and memorandum that 
fully and correctly disclose all transactions in posted stockyards be 
kept. The defendant is charged with making a false entry in such rec- 
ords, and therefore, defendant’s motion to dismiss the indictment is 


denied. 
John J. Toohey, attorney for defendant. 
Otto Kerner, Jr., U.S. Attorney. 


MEMORANDUM 


Hoffman, District Judge. 

This is a motion to dismiss an indictment brought under the 
Packers and Stockyards Act, for the entry of false weights. It is 
similar in all important respects to the case of United States v. 
Peter J. O’Rourke, 53 CR 202. Except for factual particulars the 
indictments are the same, and both motions to dismiss raise the 
same issues. The memorandum submitted in the O’Rourke case is 
in all respects applicable here. 

There is one point involved in both cases on which a further 
elucidation may be in order. The indictments were brought under 
Section 222 of the Packers and Stockyards Act (7 U.S.C.A., Sec. 
222). This Act specifically incorporates by references Section 50 
of the Federal Trade Commission Act (15 U.S.C.A., Sec. 50). This 
Section of the Federal Trade Commission Act provided in part as 
follows: 

“Any person who shall wilfully make, or cause to be made 


* Unreported court decision published in Agriculture Decisions.—Ed. 
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* * * any false entry in any account, record or memorandum 
kept by any corporation subject to said section * * * shall 
be deemed guilty of an offense against the United States 
* * * 
Standing alone, this Section would appear to make any person 
employed in any capacity who made a false record of any kind in 
any records of a corporation subject to the Federal Trade Com- 
mission Act guilty of a crime against the United States. Although 
the limitation does not appear on the face of the Act, it is reason- 
able to assume that the penal provisions was intended to punish 
false entries in records required to be kept by the Act or by order 
of the Commission. (See United States v. National Biscuit Co., 
25 Fed. Supp. 329.) 

When this provision is read into the Packers and Stockyards 
Act the doubt as to its scope remains. The defendant has argued 
that the provision applies only to records required to be kept by 
order of the Secretary of Agriculture. This appears to be too nar- 
row a construction. Section 222 of the Packers and Stockyards 
Act above cited provides as follows: 

“For the efficient execution of the provisions of this chapter 
* * * the provisions (including penalties) of Sections 46 and 
49-50 of Title 15 are made applicable to the jurisdiction, 
powers and duties of the Secretary in enforcing the provi- 
sions of this chapter * * *.” 
It would seem, then, that the penalties of Section 50 for false 
entries apply to all records required to be kept by the Packers 
and Stockyards Act for the efficient execution of its provisions. 
The provision is not extended to all records of corporations sub- 
ject to the Act, nor limited to only such records as may be speci- 
fically required by the Secretary. As is pointed out in the memor- 
andum on the O’Rourke Case, Section 221 of the Packers and 
Stockyards Act requires that accounts, records and memorandum 
that fully and correctly disclose all transactions in posted stock- 
yards be kept. The defendant is charged with making a false entry 
in such records. 
The motion to dismiss the indictment is denied. 
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DECISIONS AND DOCKET NUMBERS ARRANGED IN CONSECUTIVE 


ORDER 
Decision Docket 
No. No. 
7-1 & 
2 
2027 
1975 
1598 
2019 
402 
1886 
1558 
5640 
5875 
5508 
5882 
5881 
5879 
5880 
5677 
5888* 
5890 
5563* 
5712* 
5884 
5641 
5351* 
5786* 
5896 
5893 
5352* 
5844 
5894 
27-93 
27-102 IG ciicnicine 
64 
291 
2032 
2022 
3401 2023 
3402 2024 
8403 1984 
3404 2026 
8405 2025 
3406 2040 
3407 2037 +=141 


Page 
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DECISIONS AND DOCKET NUMBERS 


Decision Docket 
No. No. 


Decision 
Page No. 
8451 65636 279 3499 
8452 5940 283 3500 
8453 5639 285 3501 
8454 5941 289 sisiilabiaidaaasit sn 
8455 5688* 291/CEA WWW... 3503 
$8456 5943 292/P&S WWW... 3504 
8457 5947 294 8505 
8458 5944 296 3506 
8459  5781* 298 3507 
3460 5946* 299 3508 
3461 5-1 303 3509 
8462 68-3 313 3510 
3463 883 326 $511 
3464 2046 328 3512 
3465 445 333 3513 
8466 2013 335 $514 
3467 20386 337 3515 
8468 2020 338 3516 
8469 1948 341 8517 
8470 1930 354 3518 
8471 1980 366 3519 
8472 1970 367 3520 
84738 1146 380 3521 
8474 2044 381 3522 
8475 2043 884 3523 
8476 1558 3524 
8477 2042 9391 3525 
8478 2051 394 3526 
3479 2080 395 3527 
8480 1893 396 3528 
8481 1957 397 3529 
8482  5750* 444 3530 
8488 5594 417 3531 
$484 5777 419 3532 
8485  5703* 423 3533 
8486 5964 424 3534 
8487 5715* 426 
8488 5965 427 3535 
3489  5887* 430 3536 
8490 5683 431 3537 
$8491 5492 483 3538 
$492 5976 440 3539 
$498 5873 442 3540 
3494 5750* 444 a 
8495 5969 445 8548 
8496 5977 447 9544 
3497 5979 449 8545 
8498 5626 450 8546 
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WIE sacsrctreatecssns 3547 
8548 
3549 
BR coressnrnsine 3550 
8551 
8552 
3553 
3554 
8555 
8556 
8557 
8558 
3559 
8560 
3561 
8562 
RIE Sascsnpeespsnsornnins . 8563 
3564 
8565 
BD sxeniepeegsiors 3566 
3567 
3568 
3569 
FRIOR ecreesccienns 3570 
3571 
8572 
8578 
8574 
8575 
3576 
3577 
8578 
8579 
3580 
8581 
8582 
8583 
8584 
8585 
8586 
8587 
3588 
8589 
8590 
8591 
GRA cc.—...; | B58 
PGS. ck... . 8593 
8594 





Decision Docket 
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308 

344 
2021 
5807* 
5522 
5687 
5488 
5531 
6001 
6010 
6005 
5928 
5987* 
5696 
5802 
6023 
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Decision Docket Decision Docket 
No. No. Page No. > Page 
3643 6026 1105 lsdetinascne ) GR 1255 
8644 5930* 1107 3692 1257 
8645 5972* 1107 detdetiiamsisnsi > 1260 
8646 5914* 1107 8694 1264 
8647 5656 1108 8695 1266 
8648 1109 8696 1268 
8649 1109 8697 1274 
8650 1113 8698 1276 
8651 1123 8699 1277 
8652 1125 3700 1279 
8653 1128 8701 1281 
8654 1129 8702 1283 
8655 1133 8703 1291 
1137 8704 1295 
1142 8705 1298 
1145 3706 1300 
1149 3707 1304 
1158 8708 1806 
1162 3709 1308 
1166 8710 1310 
1168 8711 1314 
6078 1172 3712 1321 
5686 1174 83713 1326 
6077 1181 3714 1329 
5578 1183] - 83715 1835 
8668 6076 1193 3716 1842 
8669 5656 1195 3717 1348 
3670 5679 1195 8718 1350 
8671 5628 1198 83719 1352 
8672 5992 1208 8720 1358 
8673 5939 1209 3721 1362 
8674 5855 1213 . 3722 1370 
8675 5791 1217 3723 1873 
38676 5903 1220 83724 1375 
8677 6084 1221 8725 1881 
8678 5550 1223 3726 1882 
3679 6085 1229 3727 1882 
8680 5697* 1231 3728 1383 
3681 5957 1234 
8682 5697* 1241 3729 1399 
8683 6086 1244 
8684 5628 1247 
8685 6087 1248 3730 2055 1400 
3686 6091 1250 3731 6114 1404 
3687 6088 1252 3732 5657 1406 
8688 5854* 1254 3733 6115 1413 
3689 5924* 1254 3734 5830 1415 
8690 6082* 1254 3735 5865* 1422 
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1494 DECISIONS AND DOCKET NUMBERS 
Decision Docket Decision 
Act No. No. Page Act No. 
PACA | ccc... RISE 6118 1426} PACA  wrrcrccccrccssen 3745 
3737 5988 1429 3746 
3738 6123 1431 8747 
3739 6122 1433 3748 
3740 5876* 1435 3749 
3741 5993 1337 3750 
3742 5825* 1441 8751 
3743 5970* 1445 3752 
38744 5694 1447 3753 
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Docket 
No. Page 


5989 1451 
6130 1453 
6131 1456 
6045* 1458 
6013* 1458 
5700* 1458 
6006* 1459 
5647 1459 
5915 1459 
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151 
153 
156 
158 
158 
58 
59 


59 
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ORDER 


883 
383 
402 
402 
425 
425 
435 
442 
445 
450 
456 
457 
457 
534 


Decision 
No. 

3461 

3366 


3728 


3462 
3395 
8396 
3648 
3502 
3565 
3503 
8563 
3592 
3564 
8649 
8692 
3397 
3541 
3618 
3568 
3567 
3398 
8438 
3547 
3436 
3510 
3548 
3463 
3512 
3371 
3653 
3506 
3569 
3545 
3695 
3465 
3694 
3504 
3593 
8620 
8511 


Page 
803 
1 


1383 


313 
99 
109 
1109 
465 
847 
466 
825 
947 
845 
1109 
1257 
110 
755 
1021 
851 
850 
113 
245 
768 
240 
485 
770 
326 
487 
31 
1128 
469 
853 
765 
1266 
333 
1264 
467 
948 
1034 
486 
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Docket 
No. 

553 
554 
555 
1146 
1146 
1246 
1532 
1558 
1558 
1598 
1886 
1893 
1922 
1926 
1930 
1931 
1933 
1934 
1936 
1942 
1944 
1945 
1948 
1956 
1957 
1959 
1970 
1972 
1975 
1980 
1980 
1984 
1991 
2000 
2013 
2014 
2019 
2020 
2021 
2022 
2023 
2024 
2025 


Decision 
No. 


3729 


3435 
3473 
3505 
3544 
3373 
3476 
3369 
3372 
8480 
3693 
3515 
3470 
3516 
3513 
3518 
3619 
3522 
3520 
3523 
3469 
3514 
3481 
3521 
3472 
3519 
3368 
3471 
3650 
3403 
3597 
3434 
3466 
3437 
3370 
3468 
3549 
3400 
3401 
3402 
3405 


Page 
1399 


238 
380 
468 
764 
Ad 
390 
27 
83 
396 
1260 
528 
354 
547 
489 
581 
1026 
645 
615 
661 
341 
509 
397 
631 
367 
599 
14 
366 
1113 
127 
956 
233 
335 
242 
28 
338 
771 
118 
121 
124 
135 
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Docket Decision 
No. No. 


Docket Decision 

No. No. Page 
2026 3404 5561 8716 1342 
2027 3367 5563* 3384 78 
2029 8408 5576 8524 676 
2030 8479 5577 8613 1005 
2032 3399 5578 3667 1183 
2033 3509 5594 3483 417 
2033 3546 5594 8412 156 
2033 3596 5599 8615 1013 
2034 38654 5603 8441 253 
2035 8655 5610* 3725 1381 
2036 3467 5620 8609 989 
2036 3656 5620 38632 1068 
2037 3407 5625 3639 1087 
2040 8406 5626 8498 450 
2041 3508 5627 3536 736 
2042 8477 5628 3671 

2043 8475 5631* 3589 927 
2044 8474 5634 3583 

2044 8542 5636 8451 

2046 8464 5639 8453 

2047 8594 5640 8374 

2048 3507 5640 3421 


2049 8595 5641 8387 
2051 3478 5647 3719 


2052 3696 5647 3752 
2054 8698 5648 3429 
2055 8730 5650 3439 
2058 3543 5651 3610 
2062 8651 5656 3622 
2065 3621 5656 3647 
2067 8652 5656 3669 
2073 = 8697 5657 3782 
5251 8415 5660* 3574 
5273* 3417 5668 3715 
5351* 3388 5669 3581 
5352* 3892 5672 = 8527 
5374 8635 6677 8381 
5488 8553 5678* 3526 
5492 8491 5679 8445 
5492 = 3602 5679 8670 
5508 = 3376 5682 3500 
5522 3551 5683* 3442 
5528 = 3525 5683* 3455 
5531* 3554 5683 3490 
55386 = 8419 5683 3499 
5540 = 8410 5685 3530 
5550 8678 5686 8665 
5559 = 3427 5687 8552 
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Decision 

No. No. 
PROD. ssccicistiesecserce 5917 8432 
5918 3428 
5922 3642 
5924 3689 
5926 3443 
5927 3440 
5928 3558 
5929 3721 
5930* 3644 
5932 38447 
5933 3448 
5934 3449 
5937 3663 
5938 3450 
5939 3673 
5940 8452 
5941 8454 
5943 3456 
5944 3458 
5945 3537 
5946* 3460 
5947 8457 
5952 8531 
5963 3591 
5964 3486 
5965 3488 
5969 8495 
5970* 3743 
5972 3645 
5976 8492 
5977 3496 
5978 8501 
5979 8497 
5980 3708 
5984 3703 
5985 8529 
5987* 3559 
5988 3737 
5989 8745 
5991 3528 
5992 3533 
5992* 3672 
5993 3741 
5994 3535 
5995 8539 
5998 3538 
6001 3555 
6005 8557 
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No. No. 


6006* 
6010 
6011 
6013* 
6017 
6021 
6023 
6024 
6025 
6026 
6029 
6031 
6031 
6032 
6045* 
6047 
6048 
6049 
6050 
6051 
6052 
6053 
6054 
6055 
6058 
6059 
6060 
6062 
6063 
6064 
6067 
6071 
6072 
6073 
6076 
6077 
6078 
6079 
6082* 
6084 
6085 
6086 
6087 
6088 
6091 
6092 
6114 
6115 


3751 
8556 
3586 
3749 
3571 
3641 
3562 
3616 
3580 
3643 
3573 
3575 
3578 
3587 
3748 
3607 
3605 
3604 
3608 
8606 
3611 
3612 
8705 
3614 
8627 
3657 
3623 
3624 
3628 
3629 
3636 
3631 
3637 
3638 
3668 
3666 
3664 
3662 
3690 
3677 
3679 
3683 
3685 
8687 
3686 
8704 
3731 
3733 
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Page 
1459 
807 
912 
1458 
860 
1099 
821 
1020 
888 
1105 
870 
875 
884 
915 
1458 
985 
980 
978 
987 
982 
1001 
1003 
1298 
1011 
1055 
1142 
1042 
1044 
1057 
1060 
1081 
1066 
1083 
1085 
1193 
1181 
1172 
1166 
1254 
1221 
1229 
1244 
1248 
1252 
1250 
1295 
1404 
1413 
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Docket Decision Docket Decision 
Act No. No. Page Act No. No. Page 
PAOR ccc 6118 S1a6 T426( PACA ~ ................... 6130 3746 1453 
6122 8739 1433 6131 8747 1456 


6123 8738 1431 
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CUMULATIVE LIST OF AGRICULTURE DECISIONS REPORTED (1953) 
Agricultural Marketing Agreement Act of 1937 


CENTRAL DAIRY PropucTs CoMPANY. AMA Docket No. 5-1. 
Validity of amendments to Order No. 5—Extending market- 
ing area—Butter-powder formula for computing Class II 
price—Evidence justifying amendments—Denial of relief— 
Dismissal of complaint—Existence of chaos in market not 
essential for promulgation of order—Existence of competi- 
tion for Class I sales not determining factor for inclusion 
of township in marketing area—Quasi-legislative actions of 
Secretary in promulgation of amendments to milk order— 
Nature of promulgation proceedings—Construction and in- 
terpretation of statutes—Hardship—lIntent of Congress— 
Meeting changing conditions—Legislative history—Discre- 
tion of Secretary in administration Of Ct... ccesessesssscssssesnssesenuseesen 

DEEMS IcE CREAM CORPORATION. AMA Docket No. 27-112. Dis- 
Wea heseeand GEC EARN THUD chistes csictashisatiitaeebansennseintigiecsebictons 

HARRINGTON Dairy Co. AMA Docket No. 27-93. Reclassifica- 
tion of cream—Order No. 27 (New York) 

Hype Park Dairies, INc. AMA Docket No. 68-3. Order No. 
68—Section 968.6—Validity of market administrator’s ac- 
tion requiring payments to producer-settlement pool—Evi- 
dence—Effect of handler’s failure to prove milk of pro- 
OU OIE TE I iiss cicssncernicccpornnitencittianesereneaion 

KEWASKUM Dalry Co. et al. AMA Docket Nos. 7-1 and 7-2. 
Validity of Order No. 7 (Milwaukee, Wisconsin)—Denial 
of relief—Dismissal of petitions—Nature and scope of pro- 
ceeding under section 8c(15) (A) of act—Evidence—Pro- 
mulgation hearing record—Findings of Fact—Issuance of 
Order No. 7—Effectuation of statutory policy—Validity of 
assessments provided for in Order No. 7—Deductions for 
marketing services as not giving justiciable standing to 
handlers to complain of—Order No. 7 not violative of prin- 
ciple of freedom of contract -.. ica iets en anaaaaliaisaeie 

QUEENSBORO FarRM Propucts, INc. AMA Docket No. 27-106. 
Comer ARAN iccsisscaaciacee cso nierstanciicissceeen ineianesitsiinieernenibeilsanion 

QUEENSBORO FARM Propucts, Inc. AMA Docket No. 27-102. 
Dismissal—Withdrawal of petition———________._______. 

QUEENSBORO FarM Propucts, INc. AMA Docket No. 27-108. 
Withdrawal of petition—Adjustments of claims by parties 

TERRACE PARK DAtry et als. AMA Dockets Nos. 56-1 to 56-5. 
Constitutional law—Constitutionality of AMA—Validity of 
Order No. 56—Payment of Class I price for milk disposed 
of for Class I use within or outside marketing area—Dis- 
missal of handler’s petitions—Issuance of Order No. 56 
based on evidence and record of promulgation hearing— 

Sufficiency of notice of promulgation hearing—Adversary 

proceeding under section 8c(15)(A) not constituting de 
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465 


813 
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109 
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Agricultural Marketing Agreement Act of 1937—Continued 


” novo hearing—Hardship—Validity of custom bottling pro- 
ration provisions of Order No. 56—Validity of provision 
in Order No. 56 for market wide pool..ecccsocssssssssessssesssseneetnceeeeses 


Commodity Exchange Act 


CARGILL, INCORPORATED. CEA Docket No. 58. Denial of motion 

to have complaint made definite and certain—Due process 

_ of law—Administrative Procedure Act—Rules of practice 

under Commodity Exchange Act—Intent of rules of prac- 

tice relative to certification of motion to Secretary—Pur- 

pose of appeals from referee—Applicability of criminal and 

civil rules of pleading in administrative proceeding................. 

GEORGE SIROTA AND SONS. CEA Docket No. 54. Denial of peti- 

; : tion for reopemitig Of ProCSC ATi enc icsssssceccssccttssccissseeensecennnicszae 
GEORGE SIROTA AND SONS. CEA Docket No. 54. Postponement 

of: efective date: 08 On GORciiireiciedea ed ace 
: GEORGD SIROTA AND Sons. CEA Docket No. 54. Suspension of 

| registration — Wilfully evading reporting requirements — 
Wilful failure to make reports—Refusal of trading privi- 
leges—Evil intent not essential element in violation of act 
—Meaning of term Wilfulmess.......ceccescccoccceucccsesressesesseeesscsessnsessenscssemeesennseses 
GREAT WESTERN Foop DISTRIBUTORS, INC. CEA Docket No. 48. 
Modification of order to permit trading privileges.................... 
GREAT WESTERN Foop DIstrisutors, INc. CEA Docket No. 48. 
TRC U OE" OF RI ROU nih escape kore sceerecoeeoreoensone 
HOLLAND et als. CEA Docket No. 59. Suspension of registra- 
tion—Denial of trading privileges..nnn..e.csscssoccsssseesessnseeunssensseessennssseeese 
RupoLtF CoMPANY, INC. (L.) et al. CEA Docket No. 57. Motion 
to dismiag: consplaimn’ greta tesa isicissscsccssiscscssceesstsisiosseenininiasisncninintllasssenseee 


2ST 


Grain Standards Act 


INSPECTION AND GRADING OF CORN AT PEoRIA, ILL. Grain 
Standards Act Docket No. 64. Publication of findings of 
fact—Improper loading of carloads of grain—lIncorrect 
certification—Incorrect representation as to grade 

INSPECTION AND GRADING OF SOYBEANS AT KANSAS CITY, 
KANSAS, AND ST. JOSEPH, MissourI. GSA Docket No. 66. 
Publication of findings of fact — Incorrect grading of soy- 
beans — Incorrect grading not due to fault of licensed in- 
QUEEN "ice icsacessivsecitna lasts hielicassllatascnhidealbeadiintanalgeiiaieaaa teh 

INSPECTION AND GRADING OF WHEAT AT ForT WorTH, TEXAS. 
GSA Docket No. 65. Improper loading of cars—Violation of 
Retain tic OF Tae iscsinisissenitsiieccnicscreiesniainnsislgueiibiciatingsce 


Packers and Stockyards Act, 1921 


AMERICAN LIVE STOCK COMMISSION COMPANY. P&S Docket 
No. 2034. Cease and desist—Violations of act—Failing to 
show true names of purchasers of livestock—Taking con- 
signed livestock in names of respondents—Failing to show 
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755 
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Packers and Stockyards Act, 1921—Continued Page 


true names of respondents as purchasers of livestock—Sell- 
ing livestock for employee of respondents—Failure to keep 
Proper accounts ANd LeCOTAB.Q.uccccccesccnee sefebicashaiisl cs ee 


ARNOLD. P&S Docket No. 1933. Suspension of registration— 
Violations of act and regulations thereunder—Cease and 
desist—Unfair, unjustly discriminatory, and deceptive prac- 
tices and devices— Causing false weighing of livestock — 
Making false entries in accounts, records and memoranda— 
Making false statements of fact in reports submitted under 


BARKER LIVE POULTRY Co. v. 98RD STREET LIVE POULTRY CoM- 
PANY, INc. P&S Docket No. 2054. Consent dismissal—Settle- 
ment between parties. 


BaRTOS v. JOHN CLAY & COMPANY. P&S Docket No. 2056. 
I a 


BASSETT LIVESTOCK SALES COMPANY. P&S Docket No. 2021. 
Suspension of registration—Violations of act—Cease and 
desist — Custodial account for shippers’ proceeds — Proper 
ACCOUNTB, TECOPAS AMA MEMOLANAA...enceeeccsnrecereseererereesneesesneeererrseneseeere ‘5 


BAUMAN COMMISSION COMPANY. P&S Docket No. 1893. Dis- 
missal—Death of respondent 


BRANKIN. P&S Docket No. 1984. Dismissal—Insufficiency of 
substantial evidence warranting finding of violation of act— 


CANNON. P&S Docket No. 1948. Suspension of registration for 
two years—Cease and desist—Unfair, unjustly discrimina- 
tory, and deceptive practices—Obtaining false weights from 
weighmasters—Making false entries—Failing to keep ade- 
quate records 

CARPENTER COMMISSION Co. P&S Docket No. 2027. Registra- 
tion—Suspension of, for violations of act—Cease and desist 
—Misusing shippers’ proceeds—Consent order 

CASTNER. P&S Docket No. 1930. Suspension of registration 
for three months—Cease and desist—Unfair, unjustly dis- 
criminatory, and deceptive practices— Obtaining false 
weights from weighmasters—Making false entries—Failing 
to keep adequate records 

CaToN. P&S Docket No. 2013. Suspension of registration— 
Cease and desist — Unfair and deceptive practices — Con- 
verting hogs—False and incorrect entries—Default. 

CENTRAL NEBRASKA COMMISSION COMPANY. P&S Docket No. 
2065. Cease and desist — Violations of act — Unfair prac- 
tices — Failing to render reasonable stockyard services — 
Books and records. 

CHATTANOOGA UNION Stock YarDs. P&S Docket No. 1598. 
Modification of rates and charges. 
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Packers and Stockyards Act, 1921—Continued 


CLEVELAND UNION Stock YARDS COMPANY. P&S Docket No. 
442. Continuation of rates amd ChArges.ecceeccescevscessnssaesensseeenseeneses 


DENVER UNION STOCK YARD COMPANY. P&S Docket No. 450. 
Continuation Of rates ANd CHAT ZEB. cccecccccesvcemeremenseseeeeesreeeeseesseeeneceessene 


DESHLER SALES Co. P&S Docket No. 2019. Suspension of reg- 
istration—Unfair, unjustly discriminatory, and deceptive 
practices—Cease and desist—Misusing funds—Insolvency— 
Default —~ 


FARMER. P&S Docket No. 2043. Suspension of registration for 
80 days — Cease and desist — Unfair, unjustly discrimina- 
tory, and deceptive practices—Consigning livestock for sale 
on commission basis to market agencies under fictitious 
names—Engaging in business without registration under 
act—Purchasing livestock for account of unregistered part- 
nership for speculative purposes—Failing to keep adequate 
accounts, records and memoranda—Default.eeccccsccssssccsseeneseen 


FARMERS LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
2067. Cease and desist—Violations of act—Causing deficit 
to exist in custodial account—Issuing checks without suffi- 
cient funds in custodial account—Engaging in business while 
being insolvent 


FARMERS STOCK YARDS. P&S Docket No. 2046. Suspension of 
registration—Cease and desist—Unfair, unjustly discrimin- 
atory, and deceptive practices—Failing to render non-dis- 

criminatory stockyard services — Wilfully making false 

entries—F ailing to keep proper books and records—Consent 
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deeeseneereseesssceceessscessvessensesesensceesssesesscoenneorosnesssenseosnseasesserenoeneasenesenenseneessenenesconnensecerenssesiereneeene sense 


FARMERS UNION LIVESTOCK ASSOCIATION v. BILLINGS PUBLIC 
StockyarpDs. P&S Docket No. 1936. Dismissal—Failure to 
show unfair and unjustly discriminatory practice—Reason- 
Ableness Of assignment Of PeEM SPAce ene cnceceeveeeeseeeernceesseemnneeeessennneenees 


FLICKER PACKING Co., INc. P&S Docket No. 2040. Cease and 
desist—Unfair and deceptive practice and device—Failing 
to pay full purchase price for livestock.__._-_______. 


FLYNN et al. v. KANSAS CiTy Stock Yarps Co. P&S Docket 
No. 1975. Dismissal—Failure to establish availability of 
pen space—Jurisdiction of Secretary—Unfitness to operate 
business as grounds for denying use of stockyard facilities— 
Evidence—Burden of proof 

Geo. E. PARKER LIVE STOCK COMMISSION COMPANY, et al. P&S 
Docket No. 2049. Suspension of registration—Cease and de- 
sist—Violations of act—Obtaining commissions and dealer 
trading profit at expense of consignors and customers— 
Failure to furnish full accounting in connection with trans- 
actions—Concealing true nature of transactions... .eccccceeceen 


Gissons. P&S Docket No. 1956. Headings in P&S Docket No. 
1983, Page 489, applicable Were  nicccccsccssseneeessecsestseeueesseneesstenerneeesee 
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GriBBons. P&S Docket No. 1991. Dismissal due to death of re- 
spondent 


GILLETTE LIVESTOCK EXCHANGE. P&S Docket No. 2044. Dis- 
missal of petition for reconsideration—Supplemental order 
—Reduction of suspension period—Vacation of stay order..... 


GILLETTE LIVESTOCK EXCHANGE. P&S Docket No. 2044. Stay 
order pending petition for reconsideration .neceecscsesscsressseeesseesseesre 


GILLETTE LIVESTOCK EXCHANGE. P&S Docket No. 2044. Sus- 
pension of registration for 60 days—Cease and desist— 
Wilful voilations of act— Misuse of funds — Inadequate 
records—Default 


Goocins & WILLIAMS v. CENTRAL LIVE STOCK COMMISSION 
ComMPANY. P&S Docket No. 2052. Reparation—Unfair and 
deceptive practice—Failure to give information concerning 
disposition of hogs from quarantined areas 


Harry C. DANIELS AND Co. P&S Docket No. 1980. Cease and 
desist—Violations of act—Improper use of funds received 
as proceeds from sale of livestock — Endangering faithful 
and prompt accounting of funds and payments due owners 
or consignors of livestock — Shippers’ proceeds account — 
Books and records—Acts constituting violations of act.. 


Harry C. DANIELS AND Co. P&S Docket No. 1980. Denial of 


petition to reopen hearing 


Harry LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
2066. Dismissal due to death of respondent. 


Harry C. DANIELS AND Co. P&S Docket No. 1980. Request 
to file reply by complainant to respondent’s memorandum. 


HAUSMAN AND SCHWARTZ v. UNION STOCK YARDS SAN AN- 
TONIO. P&S Docket No. 2057. Consent dismissal 


HucuH W. Forp LIVESTOCK COMMISSION COMPANY, A CORPORA- 
TION. P&S Docket No. 2041. Cease and desist—Violations of 
act—Misuse of funds—Inadequate records—Selling livestock 
to employee—Issuing incorrect pir ovellavat ia! fictitious 
mamma fra RiCUCW: OUNGL PDOT ican clecaecectesiseineciesnetnsctputlnesenstnsbbtiasinhinsesece 


HYATT AND WARD LIVESTOCK COMMISSION COMPANY. P&S Doc- 
ket No. 2033. Dismissal of petition for reconsideration 


HYATT AND WARD LIVESTOCK COMMISSION COMPANY. P&S Doc- 
ket No. 2033. Stay order 


HYATT AND WARD LIVESTOCK COMMISSION COMPANY. P&S Doc- 


Page 


769 


676 


Dent. Bho. BOGE; Baa OE sachs icceenittacsirsctbstaseatinsisiniisclp itissdissincinistinase 775, 855 


HYATT AND WARD LIVESTOCK COMMISSION COMPANY. P&S Doc- 
ket No. 2038. Suspension of registration—Cease and desist— 
Wilful violations of act—Dealing in consigned livestock for 
speculative purposes—Issuing bills, invoices, and accounts 
in fictitious names—Concealing violations of act—Keeping 
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improper books, records and memoranda—Using shippers’ 
proceeds—Consent order 

HYATT AND WarpD LIVESTOCK COMMISSION COMPANY. P&S 
Docket No. 2033. Vacation of prior order—Withdrawal of 
SRA DRI iciccssecrscteociesinscnlaisitalanibitaicignisiais eat hesi A alts 


JARBOE LIvE STOCK COMMISSION COMPANY. P&S Docket No. 
2035. Cease and desist—Violations of act—Selling livestock 
to and for employee and clearees of respondent—Submit- 
ting accounts of sale containing false names as purchasers 
—Selling for employee not registered with Secretary................ 

JoE ALLISON Stock Yarps, INc. P&S Docket No. 1598. Iden- 
tification of proceeding—Rates and charges 

Joyce. P&S Docket No. 1970. Suspension of registration for 18 
months—Cease and desist—Unfair, unjustly discriminatory, 
and deceptive practices— Obtaining false weights from 
weighmasters—Making false entries—Failing to keep ade- 
quate records 

KELLY. P&S Docket No. 1926. Headings in P&S Docket No. 
1933, Page 489, applicable here 

KENNEDY. P&S Docket No. 1927. Headings in P&S Docket No. 
1938, Pages IV and 489, applicable here ...ccccccssccssnesessesenseesssesnesenee 

KiLpurG. P&S Docket No. 1972. Suspension of registration— 
Violations of act and regulations thereunder—Cease and 
desist—Unfair, unjustly discriminatory, and deceptive prac- 
tices and devices — Causing false weighing of livestock — 
Making false entries in accounts, records and memoranda. 


KING v. OKLAHOMA NATIONAL STOCKYARDS CO., AND AMERICAN 
LIVESTOCK COMMISSION COMPANY. P&S Docket No. 2050. 
Consent dismissal : 

LICENSEES OPERATING AS COMMISSION MERCHANTS (THE) IN 
THE DESIGNATED AREA OF NEW YorRK CiTy, NEw York. P&S 
Docket No. 1146. Continuation of rates and charges 

LICENSEES OPERATING AS COMMISSION MERCHANTS IN AREA OF 
New York City. P&S Docket No. 1146. Modification of rates 
arn BUR 5 Bae arate iene titania 

MaHER. P&S Docket No. 1944. Headings in P&S Docket No. 
1972, Page 599, applicable here 

McAmis et al. P&S Docket No. 2029. Cease and desist—Un- 
fair, unjustly discriminatory, and deceptive practices—En- 
gaging in business without registration and failing to 
furnish bond—Selling calves excessively filled to increase 
sale: welglrt——Dielay lt ecccnecee secs neestecpmprtinensitucinnsinniiommmemnsnntiiieince 

MARKET AGENCIES AT FoRT WoRTH STOCK YARDS. P&S Docket 
No. 445. Continuation of rates and charges. 
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MARKET AGENCIES AT KAnsAS City Stock Yarps. P&S Dock- 
et No. 311. Continuation of rates and charges 


MARKET AGENCIES AT KANSAs City Stock Yarps. P&S Docket 
No. 311. Headings in P&S Docket No. 456, Page 467 _— 
MOU I i a are crane 

MARKET AGENCIES AT MISSISSIPPI VALLEY STOCK YARDS. P&S 
Docket No. 1532. Modification of rates and ChArges...ecccccccccsse 

MARKET AGENCIES AT THE NEW ORLEANS STOCK YARDS. P&S 
Docket No. 534. Headings in P&S Docket No. 456, Page 467, 
applicable here 

MARKET AGENCIES (THE), OPERATING AT THE NorTH SALT 
LAKE UNION Stock YarpDs. P&S Docket No. 457. Authoriza- 
tion of rates and charges — Effective date of ordev.................... 

MARKET AGENCIES (THE) OPERATING AT THE NORTH SALT 
LAKE UNION Stock Yarps. P&S Docket No. 457. Continua- 
ROE Oe Re I cise nsscecescteectetnigecncestocaseecteotevenncger nsetere 

MARKET AGENCIES AT OMAHA UNION STOCK YARDS, OMAHA, 
NEBRASKA. P&S Docket No. 143. Continuation of rates and 
charges 

MARKET AGENCIES AT ST. LOUIS NATIONAL STocK YarpDs. P&S 
Docket No. 383. Continuation of rates and charges. 


MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS. P&S 
Docket No. 383. Modification of rates and charges 


MARKET AGENCIES AT Sioux City Stock Yarps. P&S Docket 
No. 308. Continuation of rates and charges 


MARKET AGENCIES AT THE Sioux City Stock Yarps, Sioux 
City, Iowa. P&S Docket No. 308. Modification of rates and 
charges 


MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, ILLI- 
NOoIS. P&S Docket No. 402. Continuation of rates and 


charges 31, 


MARKET AGENCIES AT UNION STOCK YARDS, DENVER, COLORADO. 
P&S Docket No. 435. Modification of rates and charges. 


MARKET AGENCIES AT UNION STOCK YARDS, OGDEN, UTAH. 
P&S Docket No. 456. Continuation of rates and charges 


MATHEWS. P&S Docket No. 1886. Suspension of registration— 
Cease and desist—Unfair, unjustly discriminatory, and de- 
ceptive practice—Wilful and flagrant violations of act— 
Fraud and deceit 

MEYER. P&S Docket No. 1959. Headings in P&S Docket No. 
1972, Headings in Page 599, applicable here 

MEYER. P&S Docket No. 1959. Stay order. 


MISSISSIPPI VALLEY STOCKYARDS, INC. P&S Docket No. 1558. 
Modification of rates and charges. ener 
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MISSISSIPPI VALLEY STOCKYARDS, INC. P&S Docket No. 1558. 
Rates and charges—Identification Of ProCee@diMg...n.ecccscsccsee 


Murray. P&S Docket No. 1942. Headings in P&S Docket No. 
1972, Page 599, applicable here 


NASHVILLE UNION Stock Yarps, Inc. P&S Docket No. 291. 
Increase in rates and charges———————_____________.. 


NATIONAL LIvE Stock CoMMISSION Co. P&S Docket No. 2025. 
Suspension of registration for a period of thirty days— 
Violations of act and regulations thereunder—Cease and 
desist—Unfair, unjustly discriminatory, and deceptive prac- 
tices and devices—Unlawful use of funds received as pro- 
ceeds from sale of livestock—False and incorrect accounts 
of sale—Consent order 


NATIONAL LIVESTOCK COMMISSION Co. P&S Docket No. 2037. 
Cease and desist—Unfair, unjustly discriminatory, and de- 
ceptive practices—Unlawful use of funds received as pro- 
ceeds from sale of livestock—False and incorrect accounts 
of sale—Maintaining shippers’ proceeds account—Failing to 
keep proper accounts, records and memoranda — Consent 
order 


New JERSEY Coop CoMPANY, INC., et al. P&S Docket Nos. 553, 
554, and 555. Continuation of rates and charges. 


O’ConnorR & Co. (H. J.) P&S Docket No. 1957. Suspension of 
registration for 18 months—Cease and desist—Unfair, un- 
justly discriminatory, and deceptive practices—Obtaining 
false weights from weighmasters—Making false entries— 
Failing to keep adequate records 


O’ConnoR, JR. P&S Docket No. 1931. Headings in P&S Docket 
No. 1933, Page 489, applicable here .necsessscssnmsonsseeuseseesesenseee 


OGALLALA LIVESTOCK COMMISSION Co. P&S Docket No. 2032. 
Suspension of registration for a period of thirty days— 
Violations of act and regulations thereunder—Cease and 
desist—Unfair, unjustly discriminatory, and deceptive prac- 
tices and devices—Unlawful use of funds received as pro- 
ceeds from sale of livestock—False and incorrect accounts 
of sale—Consent order. 


OGDEN. P&S Docket No. 2047. Suspension of registration— 
Violations of act—Failure to furnish bond—Failure to pay 
for purchases—Insolvency—Cease and desist—Wilful viola- 
tion of act 


OWEN. P&S Docket No. 1945. Headings in P&S Docket No. 
1972, Page GOD, applicable Were: aicseccescsscescsscesscsisnssocesoestonssientinesesneccesssone 


OZARK COMMISSION COMPANY. P&S Docket No. 2026, Suspen- 
sion of registration for a period of thirty days—Violations 
of act and regulations thereunder—Cease and desist—Un- 
fair, unjustly discriminatory, and deceptive practices and 
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devices—Unlawful use of funds received as proceeds from 
sale of livestock—False and incorrect accounts of sale— 
Consent order 


PEORIA UNION STOCK YarDs Co. (THE). P&S Docket No. 5. 
Modification of rates amd CHArges.naceessecsssseseorsesesssssssnseeensessnusesensssnsseeese 


PRICE AND COMPANY AND VALLEY BROKERAGE COMPANY. P&S 
Docket No. 1922. Suspension of registration held in abey- 
ance—Cease and desist—Violations of act—Using funds be- 
longing to shippers—Failing to meet outstanding drafts... 


ProDUCERS LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
2042. Cease and desist — Unfair, unjustly discriminatory, 
and deceptive practices — Selling livestock owned by em- 
ployee — Failing to keep adequate accounts, records and 
MeEMOranda—Congent , ONG ssipcressnsironsierirenssrvrnsscseerenentmesoerenncterserrecrtnsscrorsieivernns 


PRODUCERS LIVESTOCK COMMISSION COMPANY v. BERREY. P&S 
Docket No. 2055. Dismissal—F ailure to establish agreement 
to purchase sheep on order for respOmdent..nceeccccesssccssscssesserssesenessne 


PropucEers LIVESTOCK MARKETING ASSOCIATION. P&S Docket 
tae Fars RR ETO cas cath scatluseemtontsamstbieeoenon 


Propucers LIVESTOCK MARKETING ASSOCIATION. P&S Docket 
No. 2048. Motion for dismissal of complaint granted .......:..«< 





RAVENNA LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
2062. Cease and desist—Violations of act—Using unfair, 
unjustly discriminatory, and deceptive practices—Issuing 
false invoices on which weights or prices were increased— 
Improper use of funds received from sale of livestock................ 


ROBERTSON LIVESTOCK COMMISSION Co. P&S Docket No. 2023. 
Suspension of registration for a period of fifteen days— 
Violations of act and regulations thereunder—Cease and 
desist—Unfair, unjustly discriminatory, and deceptive prac- 
tices and devices—Unlawful use of funds received as pro- 
ceeds from sale of livestock—False and incorrect accounts 
of sale—Consent order. 


Rus Live Stock COMMISSION Co. et al. P&S Docket No. 
2022. Suspension of registration for a period of fifteen 
days—Violations of act and regulations thereunder—Cease 
and desist—Unfair, unjustly discriminatory, and deceptive 
practices and devices—Unlawful use of funds received as 
proceeds from sale of livestock—False and incorrect ac- 
counts of sale—Consent order 


St. Louris NATIONAL STOCKYARDS COMPANY. P&S Docket No. 
1246. Headings in P&S Docket No. 456, Page 467, and ap- 
SUE AIEIRUNE OO BREIIT cscs tiasacehoceg nica bata dice lateantpaldhctananieiaiaadinscoabanacdeabscons 

SHay AND DerkKs Live STocK COMMISSION CoMPANY. P&S 
Docket No. 2014. Suspension of Registration — Cease and 
desist — Violations of act — Selling hogs fraudulently pro- 
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cured — Using fictitious names — Issuing checks to persons 
not true owners of hogs — Consent order ———__-_______-_ 242 


Sioux City Stock Yarps CoMPANY. P&S Docket No. 425. Mod- 








ification of rates ANd CHALZOB...cccicsrcereneenenemmnenennnnenimunmennenun B08 
Sioux City Stock YarDs CoMPANY. P&S Docket No. 425. Mod. 
ication: oF padda arid CRP Ow aoa usacic nsec . 469 






SPICER AND LONG COMMISSION Co., INc. P&S Docket No. 2000. 
Cease and desist — Violations of act — Using fictitious 
names — Taking livestock for speculative purposes — Mis- 
application of commission charges—Speculation in consigned 
livestock — Books and records ———————_____________.. 


SPRINGFIELD SOUTHWEST LIVESTOCK COMMISSION Co. P&S 
Docket No. 2024. Suspension of registration for a period 
of fifteen days—Violations of act and regulations there- 
under—Cease and desist—Unfair, unjustly discriminatory, 

and deceptive practices and devices—Unlawful use of funds 

received as proceeds from sale of livestock—False and in- 
correct accounts of sale—Consent order. 


STEPHENS. P&S Docket No. 2073. Cease and desist—Violations 
of act—Engaging as a dealer without being registered and 
bonded—Failure to report fully to purchasers—Cheating on 
weights of livestock—Falsifying reCords....cceccccsmcnsmemnunenen 1274 


TULSA LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
2036. Remand of proceedings to office of hearing examiners 337 


TuLsA Live Stock CoMMISSION CoMPANY. P&S Docket No. 
2036. Euspension of registration held in abeyance—Viola- 
tions of act—Marking up purchase prices of cattle above 
actual purchase price—Issuing invoices listing marked-up 
prices—Refunding marked-up purchase prices—Submitting 
false accounts of sale showing false names as purchasers of 
livestock—Selling livestock to employees and clearee of re- 
spondent—Failure to keep proper accounts, records and 






























TUG deca cs ccessteccimrarteen enicettercnienteiiaaiaemnbancidimiiivs AaaNE 
UNION STocK YaRDS COMPANY OF OMAHA (LTD.) P&S Docket 
No. 844. Modification of rates and CHArGe.....ccccccsccmeemnneeennmnn 110 





VALLEYDALE PACKERS, INC., et al. P&S Docket No. 2058. Cease 
and desist—Unfair, unjustly discriminatory, and deceptive 
practices — Demanding and collecting unlawful refunds — 
Misrepresenting yields derived from calves purchased in 













Opeth comnpethtl ve: Biebiita gen isccicscceccrcsensensessscrrsenpSenntshcensehnctnstenet 760 
WALKER. P&S Docket No. 1934. Headings in P&S Docket No. 
1668, Page: 460; appucetle 00. ccicitteeecinnmninn EEE 






Warp. P&S Docket No. 2030. Cease and desist—Violations of 
act—Engaging in business without registration under act— 
PAS 00h DRI OI recessive csirnrter tries eriiicaiinleestinibdansniiteagiecnieis <>, 


Waters. P&S Docket No. 1965. Consent dismissal 2... 675 
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WIsTER LIVESTOCK AUCTION. P&S Docket No. 2020. Suspension 
of registration—Cease and desist—Operating business while 
insolvent — Misuse of funds— Failing to keep adequate 
records 


YANCEY-GIBSON COMMISSION COMPANY v. Harry C. DANIELS 
& ComMPANY. P&S Docket No. 2051. Dismissal—Settlement 
OORT cance cap svcspnssesanc ascgeecteag ints sess iaiocacmnl toate 


Perishable Agricultural Commodities Act, 1930 


ApAMs Fruit & IMPoRTING Co., INC. v. HUSSON FRUIT Com- 
PANY. PACA Docket No. 5969. Failure to pay balance of 
purchase price of lots of bananas—Default. 


ADAMS MARKETING COMPANY v. BAKER. PACA Docket No. 
6059. Failure to pay net proceeds of potatoes handled on 
Consignment — Default .ceecserecesnseemseseesessnee sis kaseescnationaareriarsnotaniainibnete 

Au Kaiser & Bros., INc. v. C & N Farms. PACA Docket No. 
5677. Evidence—Failure to pay on allowance agreement 

ALEXANDER & BAIRD COMPANY, INC. v. VINCENT J. SQUILLANTE, 
Inc. PACA Docket No. 6050. Headings in PACA Docket No. 
6048, pages IV and 980, applicable Were... .sssessnsssneeosssnsemnesesssen 


ALLEN Groves (J. S.) v. Steck. PACA Docket No. 6094. Head- 
ings in PACA Docket No. 6054, page 1298, applicable here... 


AMERICAN COHAMA Corp. v. Fruit Co., Inc. PACA Docket 
No. 5559. Attempted rejection of shipment of bananas by 
purchaser—Effect of unloading and placing fruit in ware- 
house and paying freight—Acceptance presumed, when— 
Purchaser liable for purchase price less any damages shown 
to have resulted from seller’s breach—Shipping instructions, 
effect of shipper’s failure to follow — Purchaser entitled 
to deduct damages resulting from seller’s breach of con- 
tract 


AMERICAN LIME CORPORATION v. PoLtos. PACA Docket No. 
5882. Failure to pay purchase prices for bananas—Default 


AMERICAN PoTaTo Co. v. TRAMMELL WHOLESALE PRODUCE. 
PACA Docket No. 5918. Failure to pay purchase price— 


PPRIRINUIE GS ccisscscssssosaaestoitosisonPessiasassnslsareeceabastsss Mase ictasdigiic Se a 


ARoosTooK GROWERS, INC. v. AMON THALL COMPANY, INC. 
PACA Docket No. 6104. Rejection of commodity without 
reasonable cause—Failure to pay balance on resale—Default 


ASSOCIATED Fruit DistRs., INC. v. DEMASE & MANNA Co. 
PACA Docket No. 5640. Dismissal of petition for reconsid- 
RNIN oa cecsesencneleeecseaceeetioscrcessecnestora eae teelllg ions amg aeaecatceacttnate> 


ASSOCIATED Fruit DistripuTors, INC. v. DEMASE & MANNA 
Co. PACA Docket No. 5640. Evidence—Burden of proof 
of breach of warranty —Implied warranty of merchant- 
ability—Measure of damages for breach of warranty—Sale 
by description—Failure to pay purchase price————_______ 
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AUSTER COMPANY, INC. v. G. Rini’s Son. PACA Docket No. 
5650. Failure to pay balance of reasonable value of apples 
received — Evidence showing lack of mutual assent as to 
contract price 


Ayoos COMPANY (THE) v. COHEN WHOLESALE AND RETAIL 
Propuce. PACA Docket No. 5937. Rejection of commodity 
without reasonable cause—Lack of right to recover cost of 
inspection—Evidence—F ailure to establish produce did not 
meet specifications—Failure to pay Purchase Price ..ceecccccene 


B & S PRODUCE COMPANY v. JOHNNIE G. LAMB SR. WHOLESALE 
Propuce. PACA Docket No. 5977. Failure to pay purchase 
price of bushels of tomatoes—Defarl ta ceeccecccesenseseseeensseunsesnsseenee 


BAsIL CoMPANY (C.) v. SAMUEL P. MANDELL COMPANY. PACA 
Docket No. 5628. Breach of warranty of suitable shipping 
condition—Failure to pay purchase price—Expression of 
opinion distinguished from warranties—Interpretation and 
construction of act by department—Meaning of term suit- 
able shipping condition — Inspection certificate as prima 
facie evidence—F acts showing normal transportation serv- 
ices and conditions — Lack of suitable shipping condition 
shown by abnormal deterioration of commodity — Inspec- 
tion of commodity—Effect of representative inspection— 
Effect of breach of warranty of suitable shipping condition 
on merchantability of commodity — Lowest jobbing prices 
as market value of commodity—Measure of damages based 
on breach of warranty of suitable shipping condition.......... 

BASIL COMPANY (C.) v. SAMUEL P. MANDELL COMPANY. PACA 
Docket No. 5628. Headings in PACA Docket No. 5903, page 
TZZO, AOR TOL scencereseccteceen seems 

BELLE GLADE PRODUCE COMPANY v.-Davis. PACA Docket No. 
6087. Headings in PACA Docket No. 6079, page 1166, ap- 
WOVE DI TRON ccicsccascisctccscnacko etn ester cseicten cine nip cae nninctomsanataiaek 

BELLEVIEW GROWERS PACKING COMPANY v. SHELBY COUNTY 

Fruit & VEGETABLE EXCHANGE. PACA Docket No. 6084. 

Headings in PACA Docket No. 6079, page 1166, applicable 


steeeeeseseneceseueeesessereeeseseceeeeseesseesseseomanenseoonenos esses snessssensoussenoneecesesereeeneeseneneessseoeesenereseeeeneetersees 


BERGART COMPANY (H.C.) v. AL KaIser & Bros., INc. PACA 
Docket No. 5686. Rejection of commodity without reason- 
able cause—Failure to pay purchase price—Evidence—De- 
livery of produce in compliance with contract specifications 
—Official notice—Market value of produce..nceeccccscsssnssmsennesene 

BILDEN AND Son (A. O.) v. A. H. PEINHARDT COMPANY. PACA 
Docket No. 6079. Failure to pay purchase price—Defaul..... 


Bioxom Bros. & CoMPANY v. PauL. PACA Docket No. 6077. 
Headings in PACA Docket No. 6079, page 1166, applicable 
POU siicenssisiaiessiccs canliedatastana 
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BoULDIN v. NASH. PACA Docket No. 5894. Failure to pay bal- 
ance of net proceeds on strawberries shipped on consign- 
ment basis—Default soveensnnnsnnennennennsomennteneensenns enn 


BRENNAN ¥v. EVELOFF. PACA Docket No. 60938. Headings in 
PACA Docket No. 6054, page 1298, applicable here ................ 


CATSKILL MOUNTAIN Coop. G. L. F. CAULIFLOWER AUCTION, 
Inc. v. DOMINICK GREGORIO. PACA Docket No. 5947. Failure 
to pay balance of purchase price—Default ...cceecccssnssnesremsseneen 


CAUTHEN PACKING COMPANY, INC. v. COUNTRY FRUIT AND PRO- 
DUCE EXCHANGE. PACA Docket No. 6082. Headings in PACA 
Docket No. 6017, page 860, applicable Were eccecsocsscesessesserseeneeeen 


CAUTHEN PACKING Co., INC. v0. VINCENT J. SQUILLANTE, INC. 
PACA Docket No. 5984. Failure to pay purchase price—In- 
sufficiency of hearsay evidence to offset sworn testimony sub- 
ject to cross-examination—Denial of request for continuance 
of hearing 


CHIAVETTA v. FREDERICK W. Huser, INc. PACA Docket No. 
5698. Rejection of commodity without reasonable cause— 
Evidence—Failure to show breach of express and implied 
warranties of fitness for use—Failure to show damages re- 
sulting from unreasonable delay in reselling fruit—Effect 
of failure to obtain license on right to seek relief under act 


—Duty of seller to minimize loss after rejection of com- 
modity—Liability of buyer for loss sustained by seller after 
unlawful rejection of commodity—Estoppel to seek relief 
under act without being licensed 


CHIAVETTA v. FREDERICK W. Huser, INc. PACA Docket No. 
5698. Stay order—Pending issuance of another ordev............ 


CoHEN CoMPANY (A. B.) v. UNITED PRODUCE COMPANY. PACA 
Docket No. 6086. Rejection of commodity without reasonable 
cause—Damages—Failure to pay purchase price—Default 

COPELAND CoMPANY (L. S.) v. IRONTON WHOLESALE FRUIT Co. 
PACA Docket No. 6102. Headings in PACA Docket No. 
6054, page 1298, applicable here 


CorMIER & CHACHERE v. VAUGHN. PACA Docket No. 5965. 
Failure to pay balance of purchase prices—Default.............. 


CORMIER et al. v. MELMAN FrRuIT Co. PACA Docket No. 5905. 
Failure to pay balance of purchase price—Default 


Cross TOWN PropuCcE CoMPANY, INC. v. NIGHT AND DAY PRo- 
DUCE COMPANY, INc. PACA Docket No. 6106. Headings in 
PACA Docket No. 6092, page 1295, applicable here ................ 


Davip GoLDSsAMT, INC. v. FINEST Fruit & Propucge Co. PACA 
Docket No. 5682. Failure to pay purchase price of lugs of 
tomatoes—Express warranties—Effect of disclosure of de- 
fects after inspection Of PLOGUCe......ceceaecsmecemseenssennnsessnseemssenssensesne 


Page 
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DAVIS BROKERAGE Co. v. CHARLES R. ALLEN, INC. PACA 
Docket No. 5648. Evidence—Failure to pay brokerage fee 
—Principal and agent—Broker not insurer of success of 
enterprise—Broker’s duties owed to principal. 


DEBRUYN SEED & PRODUCE COMPANY v. CASSIS PRODUCE CoM- 
PANY, INc. PACA Docket No. 6049. Rejection of commodity 
without reasonable cause 


Deck PRopUCE COMPANY v. ARMSTRONG. PACA Docket No. 
5733. Failure to pay amount in full settlement—Evidence— 
Settlement of amount between parties— Principal and 
agent—Extent of agent’s interest in goods sold by him for 
principal — Protection of agent’s interest in litigation......... 


DELANO CORPORATION OF AMERICA v. GREAT NORTHERN GRAIN 


Co., INc. PACA Docket No. 6060. Failure to pay freight 
CNG 5 BIE TNE ci cicecieontcso scdaschaaenerieden cpr easel ilcainerteaipleciaetians 


DENNY APPLE DISTRIBUTORS, INC. v. GAGNON. PACA Docket 
No. 5742. Failure to pay net loss on joint account transac- 
NR i Sith nee Malis i licieccachcesetaicaa Toate ec ceeaaa edceitain ono aesiaieceaae 


Dietz (R. H.)& Co., INc. v. PUBLIC WHOLESALE FRUIT Co. 
PACA Docket No. 6001. Failure to pay balance of purchase 
price—Default 

Drix1E PropUCE CoMPANY v. McCatu. PACA Docket No. 5881. 
Failure to pay purchase prices for fruits and vegetables— 
DIQGRTE ~ vaccntencetnerenresceneseeacees 


Dow-JENKINS SHIPPING COMPANY, INC. v. TRI-CITIES BANANA 
& Tomato Company. PACA Docket No. 6071. Headings in 
PACA Docket No. 6063, pages VI and 1057, applicable here 


Durer & CoMPANY, INc. (M. J.) v. BATEMAN FROZEN Foops 
Company. PACA Docket No. 5561. Failure to give notice of 
rejection as constituting acceptance—Failure to pay pur- 
chase price—Measure of damages for breach of warranty— 
Effect of failure to sustain burden of proving amount of 
Gamages—Nominal damages .0.cccerccoxsesrsescsersneessseersseerneeeseserseessnsesescsesesenen ” 

EarRL Byrp & COMPANY v. MILLER. PACA Docket No. 6118. 
Headings in PACA Docket No. 6114, page 1404, applicable 
DR cic ssesesstiscnsinessstesciicsei ieee Soecteeaa epithelial - 

EMPIRE Propucge CoMPANY, INC. v. NIGHT AND DAY PRODUCE 
Company. PACA Docket No. 6097. Headings in PACA Doc- 
ket No. 6054, page 1298, applicable here..ccscccsesssssssesusesusennsennese 1304 

EMPIRE Propuce Co., INC. v. TRAMMELL WHOLESALE PROp- 
ucE. PACA Docket No. 5899. Failure to pay purchase prices 
Default 

ESTRELLA FRUIT SHIPPING CORPORATION v. CLYDE HArRIS. 
PACA Docket No. 6130. Headings in PACA Docket No. 
6114, page 1429, applicable here. 
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ESTRELLA FRUIT SHIPPING CORPORATION v. INDEPENDENT BAN- 
ANA DIsTRIBUTORS. PACA Docket No. 6010. Headings in 
PACA Docket No. 6001, page 804, applicable here... 


ESTRELLA FRUIT SHIPPING CORPORATION v. SPRINGER. PACA 
Docket No. 5374. Failure to pay purchase price — Evidence 
— Failure to prove bad condition of fruit— Failure to 
establish consignment agreement................. seins Gable ectieiese 


ESTRELLA FRUIT SHIPPING CORP. v. VALDEZ PRODUCE DISTRIBU- 
TING Co. PACA Docket No. 6098. Headings in PACA Docket 
No. 6054, page 1298, applicable Were...cecsecccsnesssssesseeesseeerseersseeensesensees 


Fair v. SHELBY COUNTY FRUIT & VEGETABLE EXCHANGE. 
PACA Docket No. 6005. Failure to pay purchase price— 


MG sisi cciiciiciclilnnickstciiccteclbcattthcnaiskasshdiiassicss Mak ise 


FEATHERS v. PETTY’s GARAGE & AUTO ParTs. PACA Docket 
No. 5800. Failure to establish produce failed to meet con- 
tract requirements—F.0.B. sale—Meaning of term “suit- 
able shipping condition”—Deterioration of commodity—Evi- 
dence—Intended meaning of term “pickouts”’—Failure to 
sustain burden of proving compromise agreeMent.....cccccen 


FINE COMPANY (J.) v. FRANK GALOTTI & COMPANY, INC. 
PACA Docket No. 5939. Principal and agent—Effe~* of 
principal’s failure to show his agent exceeded his authority 
Evidence—Failure to show agent negligently performed his 
duties—Failure to pay brokerage fee—Liability of agent 
$0. Tals srmimcinne] Tor TO i ccesessesssiccessoniisiuectcossiasiseintaiensnsinestinisin 

FINERMAN & Son v. C. B. BROKERAGE Co. PACA Docket No. 
5933. Failure to pay balance of purchase prices for lettuce— 
Default 

Fort Pitt Bac & BURLAP COMPANY v. THE LEEDOM & WORRALL 
CoMPANY. PACA Docket No. 5669. Failure to pay balance 
of purchase price — Evidence — Abnormal deterioration of 
commodity—Commodity not in suitable shipping condition— 
Interstate character of transaction—Damages 

Fruit & Propuce DistrisuTors (E. & L.) v. LEE DISTRIBUTING 
Co. PACA Docket No. 5855. Failure to pay purchase price 
—Evidence—Sale by description or sample—Inspection of 
commodity—Failure to show lack of opportunity to inspect 
—Effect of opportunity to inspect commodity on question 
of existence of warranties. 

GERRARD COMPANY (THE S. A.) v. EVELOFF. PACA Docket No. 
5735. Failure to pay balance of purchase price—Evidence— 
Failure to sustain burden of proving of practice to ship 
Gnlery 11. DADST-1ENON CEOTOD wiccnninssonninninionimmncnntiittiititdeianmenn 

GERRARD COMPANY (S. A. THE) v. METZLER AND Sons, INC. 
PACA Docket No. 5522. Rejection of commodity without 
reasonable cause—Damages—Lack of proof commodity was 
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not in suitable shipping condition—Burden of proof of ab- 
normal deterioration of fruit—Effect of failure to make ob- 
jection to invoice—Mitigation of Aarmmages....ceeeeeccescccnsessnseseeesnese 


GEURIN v. BERRYHILL. PACA Docket No. 5827. Failure to pay 
PRMORRMO RTOS cise lca inca Aches anccceactiniariatnnlielanra meen 


GEURIN v. RAY MCMINN Fruit ComMPANY. PACA Docket No. 
5811. Failure to pay balance of purchase price—Evidence— 
Failure to prove misrepresentation Of Produce n..c.cccscssecssemseee 


GILLARDE SONS COMPANY (L.) v. C-B BROKERAGE COMPANY. 
PACA Docket No. 5578. Failure to pay purchase price— 
Effect of shipments made on “price arrival basis”—Evi- 
dence—Failure to exercise proper degree of care in dispos- 
ing of commodity—Failure to show amount of proceeds re- 
ceived from sales of produce—Dismissal of counterclaim— 
Agent not guarantor against mistake or error of judgment 


GITOMER v. G & G Propuce. PACA Docket No. 5890. Failure 






















to pay purchase price, plus brokerage—Default ecco: 
GLUECK & COMPANY v. ZORUMSKI. PACA Docket No. 5875. 
Failure to pay purchase price—Defarlt nn nececcscvsssmssnenneneens 





GREAT WESTERN Foop DIstrisuTors, INC. (THE) v. I. MELTZER 
3% Son. PACA Docket No. 5594. Dismissal of petition for 
-reconsideration for failure to show error in previous order 


GkEAT WESTERN Foop Distrs., INC. v. MELTZER & SON. PACA 
Docket No. 5594. Effect of failure to take delivery—Sale 
of produce based upon inspection in storage by purchaser— 
Effect of purchaser’s failure to inspect—Effect of failure to 
notify seller within reasonable time of intention not to take 
delivery—Failure to pay purchase price—Diligence required 
in making resale of merchandise refused by purchaser— 
Statute of frauds—Pennsylvania and Illinois Statutes of 
Frauds being procedural in nature not available as defense 
under Act—Acceptance 

GREENBLATT v. BEN LIPMAN & Sons. PACA Docket No. 5892. 
Failure to account and pay funds due complainant in joint 
account deal involving shipments of watermelons—Default 


GRIDLEY, MAxon & COMPANY v. CAITO & Mascari, INc. PACA 
Docket No. 6021. Failure to reimburse for deficit incurred— 
Default 

GRIDLEY, MAxon & Co. v. JOSEPH ROSENBLUM Co. PACA 
Docket No. 5540. Evidence—Failure to show breach of con- 
tract—Allegations in complaint sustained 

GRIFFIN v. VAUGHAN. PACA Docket No. 5927. Failure to pay 
Da beisrGah GE piace ON alacant tieeeiligleemomrmnsin 

Growers SALES SERVICE INC. v. Lucas. PACA Docket No. 

6076. Headings in PACA Docket No. 6079, page 1166, appli- 

ems: Wea kori ib chad ecard ta cca es 
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GULF BANANA AGENCY v. Harry’s BANANA Howse Inc. PACA 
Docket No. 6062. Headings in PACA Docket No. 6063, page 
1057,applicable: heme: oc a ihe Gien adic 


GULF BANANA AGENCY v. VALDEZ ProDUCE DISTRIBUTING Co. 
PACA Docket No. 6067. Headings in PACA Docket. No. 
6063, page 1057, applicable Were .creececeocscssscsssceeresereceeeseeerseeerensetenteqnsseese . 


HAMILTON, INc. (L. R.) v. RILEY GARZA PropUCE. PACA 
Docket No. 5978. Failure to pay purchase price—Defaull...... 


HANSEN v. FRANK KENWORTHY COMPANY. PACA Docket No. 
5550. Failure to pay purchase price—Jurisdiction of Secre- 
tary—Interstate commerce—Statute of frauds—Applicabil- 
ity of Missouri Statute of Frauds in proceedings under act 
—Evidence showing produce was in accordance with terms 
of contract—Evidence showing rolling car, not tramp car 
purchase—Failure to prove rescission Of CONtTACE....crecmeseeen 


HANSEN Fruit & CoLp SToRAGE Co. v. TRAMMELL WHOLESALE 
Propuce. PACA Docket No. 5934. Failure to pay purchase 
WTA OED ie ccictsccsecesicsitaaestecncdabiatneippinnstapeipeimpeatansictepterenn 

HAROLD H. KASTNER COMPANY v. SHAMBLIN, JR. PACA Doc- 
ket No. 6048. Failure to pay purchase price—Defaull............. 


Harper & Bowers v. DAVIDSON PRODUCE Co., INC. PACA Doc- 
ket No. 5979. Failure to pay balance of purchase price— 
TEE gadis ic seca discscsecede picsoecieaepanceasals vieebicatbliania ah ssdteipstenichaesonn 

HARRY ROSENTHAL & Co. v. CLARENCE D. Davis, INc. PACA 
Docket No. 59938. Failure to pay purchase price—Accept- 
ance—Failure to establish breach of warranty—Failure to 
sustain burden of proof as to amount of damages—Breach 
of contract — Deductions from invoice price because of 
breach of contract not justified—Exercising dominion of 
commodity as constituting acceptance—Measure of damages 
Sere Meee: OE ROG iiietdscscicisclsccecniicsteeentilnisplessivmnteidiensitnmmeneiee 


HEGGBLADE-MARGULEAS COMPANY, INC. v. RILEY GARZA PRO- 
puce. PACA Docket No. 5976. Failure to pay purchase price 
IN sa cdeascrcbnspsen stad esate acc sic oct pcidape cnet ttnconepiiebotaitlciasean 

HEINLEN & SON v. COLLINS. PACA Docket No. 5909. Failure 
to pay purchase prices, plus brokerage and cash advance 
Wey EIN ON reser I is Sen icncinccacinsteedsntaiecuinteincosoncgrsiecginienapernipnonine 

HiLow v. SHEFFIELD. PACA Docket No. 6100. Headings in 
PACA Docket No. 6092, page 1295, applicable here ......ccs. 

HOLLANDALE MARKETING ASSOCIATION v. H. C. BERGART CoM- 
PANY. PACA Docket No. 5656. Rejection of commodity with- 
out reasonable cause — Replacement of rejected commod- 
ity — Failure to pay balance of purchase price — Damages 

HOLLANDALE MARKETING ASSOCIATION v. H. C. BERGART CoM- 

PANY. PACA Docket No. 5656. Stay order.....cccccscsmssessssseesssensenssses 
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HOLLANDALE MARKETING ASSOCIATION v. H. C. BERGART CoM- 
PANY. PACA Docket No. 5656. Vacation of stay order— 
Reparation order reimsta ted. ..eccccccscceoeemee 


HOLLANDALE MARKETING ASSOCIATION v. JACKSON ONION 


CoMPANY. PACA Docket No. 6058. Failure to pay balance 
of purchase price — Deka lt ii issicccesscsiscitnininiteisccicicitontiiciikimcnmme 


HOLLANDALE MKTG. Ass’N. v. PEINHARDT Co. PACA Docket 
No. 5911. Failure to pay purchase price—Default econ 


HOLLANDER PRODUCE Co. v. GorDON. PACA Docket No. 5879. 
Failure to pay purchase prices—Default onnceecccecssscsssseessssesnsessssnessee 
HvuIzinca & Sons, Inc. (R.) v. NIGHT AND Day PRODUCE Co., 
Inc. PACA Docket No. 6092. Failure to pay full purchase 
Sac IN i cacscasaesscitacncen Nid dha ie ect cit 
ILLINOIS FRUIT GROWERS EXCHANGE v. KELLY. PACA Docket 
No. 6072. Headings in PACA Docket No. 6058, page 1055, 
SUA CUINN Ie IRN gic scaissasicinasoken ies ciecipiainsagehealiaetasssat i aananecesonisetooee 
INDIAN RIVER CITY PACKING Housg v. LEE. PACA Docket No. 
6114. Failure to pay purchase price—Default.u...ceccsccsssseun a 
JAMES & BUCKLEY v. HECHT PropucE Co. PACA Docket No. 
5251. Expression of opinion as not constituting warranty 
—Evidence establishing lack of suitable shipping condition 
—Rejection not without reasonable cause—Evidence estab- 
lishing commodity in suitable shipping condition—Rejection 
without reasonable cause — Damages — Broker’s fee — In- 
spection charge—Order awarding reparation in corrected 
amount after reconsideration——————___. 
JAMES DACEY PRODUCE COMPANY v. Russo FRUIT COMPANY. 
PACA Docket No. 6029. ee in PACA Docket No. 6031, 
DGD TUG, RETURNS DONE vciacedacespscscccrcocenircesseecevenctciecnensteseeeniitions 
JoE Maccio, INc. v. SENTER Bros., Inc. PACA Docket No. 
5626. Failure to pay purchase price—Suitable shipping con- 
dition — Abnormal deterioration of commodity — Warranty 
of suitable shipping condition implied in f.o.b. sale—Statute 
of Frauds—Inapplicability of Statute of Frauds in proceed- 
ings under act—Effect of acceptance of commodity—Effect 
of exercising dominion over commodity—Abandonment of 
QA TE GO CONDON asics csorcitsseontccseecmnsenmessesictiegerennenatnnsat neti 


JOHN P. BUSHEE POTATO COMPANY v. ENGLAND. PACA Docket 
No. 5878. Failure to pay balance of purchase price—Default 


JoHN R. HANSEN Co. v. PACIFIC PRoDUCE COMPANY. PACA 
Docket No. 5723. Failure to pay balance of purchase price— 
Dismissal of counterclaim—Evidence—Failure to establish 
counterclaim —Inapplicability of California Statute of 
Frauds—Effect of acceptance of part of goods—Applicabil- 
ity of Statute of Frauds of Califormia. nn ccccsssunsmesmemnsemennene 
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JOHN C. LESTER COMPANY v. B & G ToMATO CoMPANY. PACA 
Docket No. 5777. Failure to pay amount of deficit incurred 
by broker—Evidence—Failure to prove allegations in answer 


JOHN C. LESTER COMPANY v. Louis Zwick & Son. PACA Doc- 
ket No. 5818. Headings in PACA Docket No. 5620, page 
LOGS... aplicaiale ePe.. csininisshetb Gidea EEA iiiiseecdiibennesion 


JOHN C. LESTER COMPANY v. Louis Zwick & Son. PACA 
Docket No. 5818. Principal and agent—Evidence showing 
complainant was buying broker for respondent. Liability of 
agent for breach of his duty to principal—Damages—Duty 
of agent to act in good faith—Liability of agent for negli- 
gence—Applicability of rules of warranties to relationship 
OE Ce UU I aL aa cen cca se cemeteries bs 


JOHN C. Moritz CoMPANY v. STECK. PACA Docket No. 6095. 
Failure to pay deficit from sale of oranges for respondent’s 
NOUN acacia ch cc eta cece cence ete seasoncahonctan . 1281 


JOHN H. Poste, & SON v. JERSEY FARMERS ExcH. PACA 
Docket No. 5896. Failure to pay brokerage—Default-——— 88 


JOHN L. SENINI COMPANY v. H. C. NEWMAN COMPANY, INC. 
PACA Docket No. 5634. Rejection of commodity without 
reasonable cause—Rule in f.o.b. sale under regulations under 
act—Normal transportation service—Availability of defense 
of warranties of suitable shipping condition—Use of due and 
reasonable diligence in resale of commodity—Passage of 
title in f.o.b. sale—Warranty of suitable shipping condition 
under normal transportation service 


JOHN L. SENINI Co. v. SHAPIRO. PACA Docket No. 5940. 
Failure to pay purchase price—Default 


JUDKINS COMPANY v. CLYDE BERRYHILL. PACA Docket. No. 
5828. Failure to pay purchase price—F.0.B. sale — Evi- 
dence—Burden of proof as to abnormal deterioration of 
NE canoe oat eines ceetencrons eect tata eects Se oasis ca 

KANDsz v. SAM BuDKoFsKy. PACA Docket No. 65928. Head- 
ings in PACA Docket No. 6001, page 804, applicable here 


KARDONSKY PRODUCE COMPANY v. Harris. PACA Docket No. 
6131. Headings in PACA Docket No. 6114, page 1429, ap- 
plicable here 


KELSO PRODUCE v. BERRYHILL. PACA Docket No. 6091. Head- 
ings in PACA Docket No. 6079, page 1166, applicable here... 


KESTEREN, JR. v. L. YUKON & SONS PRODUCE Co., INC. et al. 
PACA Docket No. 5620. Dismissal of petition for recon- 
sideration for failure to show error in previous ordev.............. “ 


KESTEREN, JR. v. L. YUKON & SONS PRODUCE, INC., AND/OR 
FRANK KENWORTHY COMPANY. PACA Docket No. 5620. 
Failure to pay balance of purchase price — Dismissal of 
counterclaim for failure to file within limitation period 
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under act — Evidence — Existence of agency — Burden of 
proof as to agent exceeding his authority—Unlawful rejec- 
tion of produce—Jurisdiction of Secretary over grower and 
and shipper of produce—Principal and agent—Liability of 
agent for his mistakes or errors Of JUAQMENE...cccscccsnmsseeneeee 


KLASSEN v. VINCENT J. SQUILLANTE, INC. PACA Docket No. 
6051. Failure to pay balance of purchase price—Default..... 


Kopasz v. LABair. PACA Docket No. 6123. Headings in PACA 
Docket No. 6114, page 1429, applicable Were 


KosuGa v. KLEIN’s CELERY. PACA Docket No. 6073. Headings 
in PACA Docket No. 60638, page 1057, applicable here ......... 


Kury v. Sip Lipsic & Co. et al. PACA Docket No. 5750. Dis- 
missal of petition for reconsideration for failure to show 
RSC” ETN SUPER CII ic scesnscnictionisaicimcascssscisniornaceariennanisacigiiaademncie 


LAKE County CiTRUS SALEs, INC. v. NIGHT AND Day PRODUCE 
Company. PACA Docket No. 6088. Failure to pay balance 
Of prpchase: .price——Dalarall snickers 


LATIN-AMERICAN FRUIT & SHIPPING CorRP. v. HUSSON FRUIT 
Co. PACA Docket No. 5938. Failure to pay balance of pur- 
Chane. puteum—s TD OLAmle: § scsciscctsisicsssseccnsiniinstvicisctcndsncilathesrsctaiaitneiownen 


LEACH BROKERAGE COMPANY, INC. v. HOSIER AND COMPANY, 
Ltp. PACA Docket No. 5988. Failure to pay balance of 
Dimes enn Lith senicin sateen lamers atcha 


LEIRNESS POTATO & SUPPLY COMPANY v. SHELBY COUNTY 
Fruit & VEGETABLE EXCHANGE. PACA Docket No. 6011. 
Headings in PACA Docket No. 6017, page 860, applicable 
DEY <ceniteccanctessmaeetneeentaceecene nen anamrmmmenceneie nem nsadiemeen imepeiais 


Leo & Sons (D.) v. WEsco Foops Co. PACA Docket No. 5695. 
Dismissal of petition for reconsideration for failure to show 
error in previous order 


Leo & Sons v. Wesco Foops Co. PACA Docket No. 5695. 
Doorway inspection—Opportunity for full and complete in- 
spection—Inapplicability of implied warranty as to fitness 
for resale—Failure to pay balance of purchase price 


LIGON PRODUCE Co. v. SPINALE BROTHERS, INC. PACA Docket 
No. 5647. Rejection of commodity without reasonable cause 
—Evidence—Failure to sustain burden of proving amount 
of damages—Acceptance—Nominal damages—Unloading of 
car as constituting acceptance — Measure of damages for 
breach of warranty—Allowance of reductions for brokerage 
Chaat ECR BG CU iis ssissctemiet chinese botatctid a ndiainn 





LIGON PRODUCE Co. v. SPINALE BROTHERS, INC. PACA Docket 
No. 5647. Stay Order—Pending issuance of another order... 


LiPoMa v. RED Dot Foops, Inc. PACA Docket No. 5668. Fail- 
ure to pay purchase price—Evidence—Breach of warranty 
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—Effect of failure to show damages—Failure to give timely 
notice of rejection—Nominal damages—Measure of damages 
for breach of warranty—Processing of produce not proper 
BMT OL mm OE in assists afer tae telah cab lnnsorenee 


MGS MARKETING COMPANY v. SENTER Bros., INc. PACA Doc- 
ket No. 5627. Evidence failing to show breach of express 
warranty—Inapplicability of Statute of Frauds to. con- 
tracts of purchase and sale under act—Effect of acceptance 
of commodity on plea of Statute of Frauds—Failure to pay 
MRNA NUNN ihc acai ic ocala asia helicases Seda anelaatpaasotoanbetasses 


Marpis Farms v. H. S. Durniat Co. PACA Docket No. 5907. 
Failure to account and pay for one-third portion of pro- 
ceeds from sale of watermelons on consignment—Default..... 


Marpis Farms v. H. S. DURNIAT COMPANY. PACA Docket No. 
5842. Failure to pay net proceeds—Failure to submit evi- 
dence in support of defense—Failure to file counterclaim 
within limitation period—Dismissal of counterclaim—Juris- 
diction of Secretary—Counterclaim not filed within limita- 
Reis SAREE SEIN NE sien tcnincitwieseeipeitioneainiignmnntinnaptetnaisincens 


MENDELSON-ZELLER CO. v. BUFFINGTON. PACA Docket No. 
5783. Failure to pay balance of purchase price—.—._.._.__.. 


Mercurio. PACA Docket No. 5764. Suspension of license held 
MORO nik hata ectclaab dist siewsseesclllidalevniinnsbcidliainiene 


MERRILL v. LEE DISTRIBUTING Co. PACA Docket No. 5941. 
Failure to pay one-half of loss and damage claims on joint 
ROCCE ic dadebm benassi J 2 eee 


MEYERs v. J. E. NELSON & Sons. PACA Docket No. 5488. Dis- 
Missal of petition for reconsider ation......cscseccecsssesssesnseesensemeenees 


MICHAEL KopisH & Co. v. D. BRICKMAN, AND YORK STATE 
Tomato Co. PACA Docket No. 5696. Failure to pay pur- 
chase price and brokerage fee — Dismissal of complaint 
against respondent partnership—Weight of evidence as to 
liability of partnership—Default.n.neressnesssseeseesneemsetesesneeaeene 


NATHAN LUPOVICH COMPANY, INC. v. Scorero. PACA Docket 
No. 5944. Failure to pay balance of purchase prices—De- 
MS Anon fanaa cae aes sic alpaacaeenciasee mea tommeipouamencisbenegs patioieion 


NATIONAL PropUCE DISTRIBUTORS, INC. v. ELLSWORTH BROTH- 
ers. PACA Docket No. 5957. Failure to meet contract re- 
quirements—Inspection of commodity—Sale by description— 
F.O.B. sale—Lack of suitable shipping condition—Effect of 
inspection of commodity on question of warranties—Effect 
of invoice on question of sale by description—Official notice 
of percentage of tolerance according to USDA publication 
—Average decay beyond tolerance as indicating abnormal 
deterioration of commodity — Federal inspection — R.P.I.A. 
Sena = sasisicsicvtestsscccehichavicscelanmnertibicielpabibaasi 
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Perishable Agricultural Commodities Act, 1930—Continued 


NATIONAL ProDUCE DISTRIBUTORS, INC. v. E. MEYER FRUIT 
CoMPANY. PACA Docket No. 5877. Failure to pay balance 
of purchase price—Evidence—Failure to establish deceptive 
practices, fraud and concealment—Value of inspection certi- 
ficate in establishing condition Of PrOdUce....cccecscccssecsssssserssssnesseeses 


NATIONAL PRODUCE DiIsTRIBUTORS, INC. v. SHAFTER POTATO Co. 
PACA Docket No. 5922. Failure to deliver potatoes in ac- 
cordance with contract specifications — Lack of suitable 
shipping condition — Damages — What constitutes suitable 
shipping condition—Abnormal deterioration of commodity— 
Decline in market price Of COMMOGItY...ccccccscocssnseneseneeneeer 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. A. G. SHORE CoM- 
PANY. PACA Docket No. 5765.Buyer’s lack of right of rejec- 
tion in f.o.b. acceptance final sale—Buyer’s right of rejec- 
tion in f.o.b. acceptance final sale for fraud or misrepresen- 
tation—Evidence—Failure to sustain burden of proof to es- 
tablish defense—Failure to pay purchase price. ..cccccooum oa 

NEWBERN GROVES v. YORK. PACA Docket No. 6053. Headings 
in PACA Docket No. 6048, page 980, applicable here ............. 

NEWBERN GROVES v. YORK, SR. PACA Docket No. 6052. Head- 
ings in PACA Docket No. 6048, page 980, applicable here..... 

New York Co-op. SEED Potato Ass’N., INC. v. CHARLES R. 
ALLEN, INc. PACA Docket No. 5902. Failure to pay pur- 
chase price—Frost injury to part of load—New agreement 
between parties respecting damaged potatoes—Failure of 
purchaser to account therefor—Purchaser entitled to nomi- 
nal damages of $1.00 in absence of accounting or proof as 
to value of damaged potatoes—Default i eeecceccmecsmsssnesneensenneee 

NORTHERN PRODUCE COMPANY v. BuCK RoGERS PRoDUCE ComM- 
PANY. PACA Docket No. 6063. Failure to pay purchase 
Eo sae TIIIND vacecserstgrtcieciaslescccheceerceetoeitesetasiddainicinnicaianaansaibn 

OAKFIELD & ELBA GROWERS, INC. v. NEW CAPITAL FRuIT Co. 
PACA Docket No. 5880. Failure to pay purchase prices 
NE eugene aie take nul ees sclslenkargeapediaantnereenense lea oecemapasoinecnies 

OLIVER v. Fox & Goppinc. PACA Docket No. 5577. Rejection 
of commodity without reasonable cause—Evidence—Burden 
to establish terms of contract—Damages—Quality of evi- 
dence establishing f.o.b. acceptance final contract .......cccccco. 

OLseEN & STRATFORD PRODUCE COMPANY v. NIGHT AND Day 
Propuce CoMPANY, Inc. PACA Docket No. 6085. Headings 
in PACA Docket No. 6079, page 1166, applicable here ........... 

ORLANDO & SCRAMUZZA Fruit & PRODUCE Company, INC. 
PACA Docket No. 5980. Application for license granted.......... 

Pat CANNON Co, v. TRIANGLE Foops Co. PACA Docket No. 
5867. Failure to make payment of undisputed amount 


PAUL D. Jones, INC. v. MELMAN FRUIT COMPANY, et al. PACA 
Docket No. 5651. Failure to pay purchase price—F.0.B. sale 
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Perishable Agricultural Commodities Act, 1930—Continued 


—Evidence—Failure to prove lack of suitable shipping con- 
dition—Liability of accommodation party signing check as 
maker—Default by one of respondents—Liability of accom- 
modation party under § 29 of the Uniform Negotiable In- 
struments Law 


PETER MaRTORI’s SONS, INC. v. JOHN TAXIN COMPANY. PACA 
Docket No. 5762. Failure to pay purchase price—Evidence— 
Failure to sustain burden of proof as to quality of produce 
—Failure to establish breach of contract—Deterioration of 
produce not abnormal—Dismissal of counterclaim ............... 

PHILLIPS COOPERATIVE v. VAUGHAN. PACA Docket No. 5900. 
Failure to pay balance of purchase prices for citrus fruit— 
Dubails jks dessa cece ieee een 

PIERCE et al. v. HUBBARD. PACA Docket No. 5884. Failure to 
pay purchase price—Default 

PIETY-MoORGAN COMPANY v. M. S. TOLEDO CoMPANY. PACA 
Docket No. 5987. Rejection of commodity without reasonable 
cause—Damages—Default 


PrieTY-MoRGAN COMPANY v. M. S. ToLEDO COMPANY. PACA 
RIC TOs eT ce i ssaspetacapernacspusnnornpiees 


PIONEER FRUIT DisTRIBUTORS, INC. v. MurRAY. PACA Docket 
No. 5989. Failure to pay purchase price 


PIOWATY FrRuIT Co., INC. v. ROBINSON PropUCE Co. PACA 
Docket No. 5722. Mercantile exchange penalty as item of 
damages—Failure to deliver onions in accordance with con- 
RE NA ee ON cinemas ri cemiggrnrmnniontwiiteapeinieanse 


PIPER v. MAIN EsTATES. PACA Docket No. 5929. Failure to 
pay balance of purchase price—Failure to prove strawber- 
ries contained maggots—Failure to establish inferior qual- 
ity of fruit—Right to recover reasonable value of cans 


PRUDEN PACKING COMPANY v. HAGER’S WHOLESALE FRUITS 
& Propuce. PACA Doc. No. 5679. Damage to produce re- 
sulting from abnormal deterioration in transit—Evidence— 
Soft rot—Failure to pay purchase price—Unaccepted re- 
mittance as not constituting accord and satisfaction—Mean- 
ing of term suitable shipping condition 


PRUDEN PACKING COMPANY v. HAGER’S WHOLESALE FRUIT & 
Propucge. PACA Docket No. 56679. Petition for reconsidera- 
tion granted and prior order amended 

RAVALESE v. MALARAE Propuce. PACA Docket No. 5915. Fail- 
ure to pay purchase price—Evidence—Failure to establish 
dumping was necessary—Failure to establish breach of con- 


RAVALESE v. MALARAE PRODUCE. PACA Docket No. 5915. Stay 


RAVALESE v. MALARAE PropUCE. PACA Docket No. 5915. Va- 
cation of stay order 
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age Perishable Agricultural Commodities Act, 1930—Continued Page No. 
REIFERSON. PACA Docket No. 5963. Revocation of license for 
repeated and flagrant violations Of Cb ccsecssssssssessnsensnesnnseesnseeens 936 
REISNER v. DINovo. PACA Docket No. 5926. Rejection of com- 
wis modity without reasonable cause—Damages—Default —. 261 
$ 


REISNER v. TRAMMELL WHOLESALE PropucE. PACA Docket 
No. 5932. Failure to pay purchase prices—Default 0.0... 271 


RICHMOND BANANA COMPANY v. LEWIS D. GOLDSTEIN FRUIT 
AND PRODUCE CORPORATION. PACA Docket No. 5812. Failure 


67 to pay balance of net proceeds on joint account—Improper 
charge for commission—Evidence—Failure to account for 

ROGERS TAGE EPEC BAN cies ccrcorceesrssesees ens ceteseesnenriesipan nomenon 1326 
64 RicBy PoTATO COMPANY v. BELSON BROTHERS. PACA Docket 
No, 5824. Admission of purchase and acceptance of produce 
so - —Failure to pay purchase prices—Jurisdiction of Secretary 


—Dismissal of counterclaim—Election of remedies—Denial 
of request to hold proceeding in abeyance—Statutory limita- 
CEOMN ETO cise hn Se scccan kt ave nts canicteielasctaae 750 


Roy HARLOFF & Sons. PACA Docket No. 5639. Suspension of 
license—Violation of act—Evidence—Selling inferior grade 
of potatoes as U.S. No. 1 standard—Fraudulent misrepre- 
sentation of adality’ of proce | nnn cccsceeeecce snares 285 


20 
24 


" RUSKIN VEGETABLE COOPERATIVE v. H. ROTHSTEIN & SONS. 


PACA Docket No. 5791. Failure to pay balance of purchase 
price—Evidence—F.0.B. sale—Failure to show guarantee 


of time of arrival of produce—Dismissal of counterclaim 1217 
75 
RUSKIN VEGETABLE DISTRIBUTORS, INC. v. WRIGHT. PACA Doc- 


ket No. 6055. Headings in PACA Docket No. 6048, page 980, 
TORO gc icccioncccrnendsaiad ectceheentntsnnn eden tberagi acc tieadacMaccaasia 1011 


62 Ot Ruso, Inc. (A. L.) v. LITTLE AMERICA FROZEN Foops, INC. 
PACA Docket No. 5625. Rejection of commodity without 
reasonable cause — Evidence — Weight given to inspection 
certificates as against personal examination — Immediate 

Shipment — Reasonable resale Price....cccccccsssscsenesunseneesneensesteesenaemeesnet 1087 


RotH & Sons, INc. (M). v. A. E. FRANKLIN PACKING House. 
64 | PACA Docket No. 6025. Failure to pay balance of deposit 
and loss sustained by failure to deliver commodity—Dam- 
ages—Measure of damages based on failure to deliver pro- 
5 CO NN IE aS cise cAesecbean cn cre teeter 888 


SAMUEL P. MANDELL Co. v. DAvip GOLDSAMT, INc. PACA Doc- 
ket No. 5687. Failure to pay purchase price—Evidence show- 
ing transaction based on f.o.b. sale—Burden of proof of f.o.b. 


83s shipping point acceptance sale—Evidence failing to prove 
warranties—Sales talk distinguished from warranties—Fail- 

89 ure to prove lack of disclosure of material information— 
Evidence showing fruit was in suitable shipping condition 
COE EN i scsisicscinsncets ac ccc iba ccs iia iat 787 
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Perishable Agricultural Commodities Act, 1930—Continued Page No 
SANFORD FruIT COMPANY v. SHAMBLIN, JR. PACA Docket No. 


6054. Failure to pay purchase price—Default. cers 1298 
Sapp v. HOLMAN. PACA Docket No. 6031. Amendment of prior 

cance St besa cscheeeistetsipscanscs ese ecto aia kein tieamaosseestinie 884 
Sapp v. SAM N. HoLMAN. PACA Docket No. 6031. Failure to 

pay purchase price—Default........ nn cccccccccsenecnsemrmmenmnenmnnnmnnnnun 810 


SAUNDERS v. THE AyooB Co. PACA Docket No. 5508. Evi- 
dence showing f.o.b. sale without warranty of suitable 
Shipping COMI OM anna reeerrernen serene eS acest ese ican arse ahem 55 


ScALISE, Sr. PACA Docket No. 6026. Revocation of license — 
Submission of fraudulent invoices — Defaralt..secccccsneccmssssesseneee . 1105 


ScHOENBURG v. S. T. RuNzo & CoMPANY, INc. PACA Docket 
No. 5683. Amendment of previous order upon petition for 
MORNIN ans eee thai oicacaeeceiedieen aot emiacisbagtaapindscuansbononiee 458 


SCHOENBURG v. S. T. RUNZO & CoMPANY, INC. PACA Docket 
No. 5683. Petition for reconsideration of previous order 
SPRING, WEE e TR TUII oan cenainsenseeniescapseceaser een toeangetenseen 431 


Sip GooDMAN & Co. v. LEvVISON. PACA Docket No. 5641. Fail- 
ure to pay balance of purchase price—Lack of right to 
return shipment—Damages—Measure of, based on differ- 
ence between the original purchase price and the amount 
of resale proceeds—Rejection of commodity without reason- 
I NI Sasa Sacrsct eic peepee er aatares cetaegteccheenrgisiaee 82 


Sw Lipsic & Co. v. ROSEFELT PRODUCE, INc. PACA Docket No. 
5878. Failure to pay balance of purchase price—Evidence— 
Breach of contract—Effect of failure to prove damageez........... 1375 


S1mon SIEGEL COMPANY v. MCBRIDE PRODUCE Co. PACA Doc- 
ket No. 5492. Dismissal—Failure to show market value of 
carrots delivered—Breach of contract—Violation of act— 
Principal and agent—Liability of agent making contract for 
undisclosed principal—Measure of damages for breach of 





SURREY cicintcsscncncedtinessieetnglstiidinaiitas ditiadldicinliinctplibesstiblabSeecsi ti colaeanssecen 433 
SIMON SIEGEL COMPANY v. MCBRIDE PRODUCE COMPANY. PACA 
Docket No. 5492. Dismissal of petition for reconsideration..... 972 


SImPLOT CoMPANY (J. R.) v. L. YUKON & Sons Propuce Co., 
Inc. PACA Docket No. 5883. Rejection of commodity with- 
out reasonable cause—Damages—Deterioration percentage 
as not establishing lack of suitable shipping condition— 1300 
SirK1n Bros., INc. v. KILLMON Co. PACA Docket No. 5893. 
Failure to pay for brokerage and services—Default—— __ 90 
Skokie PRODUCE Co. v. Storey. PACA Docket No. 5908. Dis- 
missal of petition for reconsideration......cecrnnenenmnnnnn 1220 
Sxoxige Propuce Co. v, Storey. PACA Docket No. 5908. Fail- 
ure to pay purchase price — Effect of acceptance of com- 
modity — Evidence — Sale on f.o.b. basis — Existence of 
consignment contract ........ iia oman SOV 
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No, Perishable Agricultural Commodities Aet, 1930—Continued Page 
SLAYMAN Fruit CoMPANY v. M. S. ToLEDO COMPANY. PACA 
298 Docket No. 5992. Failure to pay one-half of net profits and 
Mra T arte Wei DAG an ccnntccrrceereem icc deesctareencbeencne 723 
884 SLAYMAN Fruit CoMPANY v. M. S. ToLEDO ComMPANY. PACA 
Docket: Nox 5902. Stay. Ordemiiiniscnccsccciccnteeniiscrctocnendinennisiecsismenmen OM 
875 SORRELLS & CHATMAN PRODUCE Co., INC. v. BUDKOFSKY. PACA 
Docket No. 6047. Headings in PACA Docket No. 6051, page 
Ce, MANES ORG: oe ee eee acai ainda 985 
55 4 SoutH Bay Growers, INC. v. KLEIN’s CELERY. PACA Docket 
No. 6078. sane 5 in PACA Docket No. = page 1166, 
105 applicable here .. mend EE RN CLE ME 


SOUTHERN TRANSPORTATION COMPANY. PACA Docket No. 
5945. Revocation of license for repeated failures to pay for 


158 GEADUADTIC OE TROD sce cscs scensccpinricenicciundicn stesso eapinlasticciiainecieces 748 
SPIVEY COMPANY (J. C.) v. ALL STATES PRODUCE COMPANY, 
i Inc. PACA Docket No. 6122. Headings in PACA Docket No. 

131 | G114, page 1429, applicable Were ncciciccccrernsecsswseerernesceusseesistererenetvenseorente 1433 


a STARK v. MILLER. PACA Docket No. 5801. Failure to pay pur- 
chase price—Effect of purchase after inspection—Evidence 
—Failure to show breach of warranty as to grade, quality 


I RIO ctcansscekioeinbien estima hl cshapaci taal daactate cette 1231 
STONER v. RAMSEL FRUIT COMPANY. PACA Docket No. 5964. 

82 Failure to pay balance of purchase price—Defaullt ............ . 424 
SUPERIOR PACKING COMPANY v. SCOFERO. PACA Docket No. 

5943. Failure to pay purchase price—Default occ 292 


575 TRI-COUNTY COOPERATIVE AUCTION MARKET ASSOCIATION, INC. 


v. J. E. NELSON & Sons. PACA Docket No. 5910. Failure to 
pay purchase price—Evidence—Failure to sustain burden 
of proving fruit failed to meet contract specifications—Fail- 
ure to show guarantee of arrival of produce at definite time 1329 


TRI-STATE BROKERAGE COMPANY. PACA Docket Nos. 5739 and 


133 5740. Suspension of license—Denial of application for lic- 
ense—Defense of bankruptcy in disciplinary proceeding— 

72 Character of disciplinary proceed img......cccccsccsesnneenerneensennemnennen 725 
TRI-STATE SALES AGENCY v. BEN H. FaBer. PACA Docket 

No. 5802. Dismissal of petition for reconsideration...................... 911 


TROPICANA IMPORTING Co., INC. v. TURNER’S BANANAS. PACA 
Docket No. 5844. Failure to pay balance of purchase price 
ic ICES 5 cca bicenstsiented diene sdds ns enatabdbeaenicih tititecbib tad Elie 94 


TURNER FRUIT COMPANY (THE) v. VINCENT J. SQUILLANTE, 


Inc. PACA Docket No. 6023. Headings in PACA Docket 
No. 6005, page 809, applicable here .n.ccccccsccscscmseneensensennmmenmenne Bol 


VALLEY PRODUCE COMPANY v. QUINCY POTATO CHIP COMPANY. 
PACA Docket No. 6115. Headings in PACA Docket No. 
712 6114, page 1429, applicable Were o......cccscccsscsssnssssennseneenneeeeasernceense 1418 
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VAN BurREN County Fruit Excu., INc. v. REESE. PACA Dock- 
et No. 5897. Failure to pay balance of purchase prices— 


NG es iccsanccccssssccrnccctecreancsenceaninic as pen lath Recess 


Victory DISTRIBUTING Co., INC. v. STEEL City Fruir Co., INC. 
PACA Docket No. 5788. Failure to reimburse for amount 
claimed—Limitation period required under act—Service of 
informal complaint as matter of discretion—Res judicata— 
Defense of breach of agency agreement—Applicability of 
rule of res judicata — Questions not previously decided — 
Principal and agent—Liability of agent to principal for neg- 
ligence 


WELLS & WADE FRuIT Co. v. TRAMMELL WHOLESALE PRODUCE. 
PACA Docket No. 5898. Failure to pay purchase price— 
Default 


WESTERN FRUIT DISTRIBUTORS v. NORTH EAST PACKING Cor- 
PORATION. PACA Docket No. 5599. Refusal to accept de- 
livery without reasonable cause—Failure to pay balance of 
purchase price — Evidence — Allegations of complaint sus- 
tained—Damages 


WHITELEY PRODUCE Co. v. FAIRCHESTER PACKING Co., INC. 
PACA Docket No. 5536. Rejection of commodity without 
reasonable cause—Damages—Evidence of prompt and prop- 
er sale— scien aint eta ha ta a ae i ita 


WHITTENBURG & ALSTON v. OWENS. PACA Docket No. 6064. 
Headings in PACA Docket No. 6058, page 1055, applicable 


Wm. F. HApper & Sons v. Cassis PropucE, INc. PACA Docket 
No. 6017. Failure to pay balance of purchase price—Default 


Wm. A. Huizinca & SON v. QUALITY PoTATO CoMPANY. PACA 
Docket No. 5830. Rejection of commodity without reasonable 
cause—Evidence—Shipment made within period and manner 
provided in contract—Failure to pay balance of purchase 
price—Interpretation of provision of contract of purchase 
and sale in absence of ambiguity—Failure to show fraud— 
Billing of f.o.b. shipment in name of seller as consignee as 
Not constituting breach Of COMtTACE -eereceesscrsseeseserneserseseereseaneseunesenee en 


YECKES-EICHENBAUM, INC. v. ELLIS. PACA Docket No. 5636. 
Failure to pay amount of total deficit—Evidence—Sale on 
consignment—Dismissal of counterclaim 


ZELLWOOD FRUIT DISTRIBUTORS, INC. v. C-B BROKERAGE COM- 
PANY, Inc. PACA Docket No. 5694. Rejection of commodity 
without reasonable cause—Inspection certificate—Evidence 
of quality of fruit—Evidence—Resale made within reason- 
able time 

ZIMMERMAN Bros. v. CRIGGER Bros. PACA Docket No. 5917. 
Failure to pay balance of purchase prices—Default 
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Perishable Agricultural Commodities Act, 1930—Continued 


PACA Docket No. 5273. Dismissal—Discharge in bankruptcy 
—Lack of jurisdiction of Secretary over party not subject 
Win TR aise scanning 


PACA Docket No. 5351. Dismissal—Discharge in bankruptcy 
PACA Docket No. 5852. Dismissal—Discharge in bankruptcy 


PACA Docket No. 5531. Dismissal—Failure to file complaint 
within limitation period — Lack of jurisdiction — Evidence 
showing complaint not filed within limitation period. 

PACA Docket No. 5563. Dismissal—lInstitution of court pro- 
ceedings inact canlecici aeaa 

PACA Docket No. 5603. Dismissal—Failure to prove allega- 
gations in complaint ————._______.._.__... 


PACA Docket No. 5610. Consent dismissal—Settlement be- 
GUOGTE GRIT IN asccccscccsrerssnecrrenerecsnccsnrnersrrenes 


PACA Docket No. 5631. Dismissal based on accord and satis- 
faction—Effect of acceptance Of CHECK. .scsesssmsssnsnesneenseensenen 


PACA Docket No. 5657. Dismissal—Rejection of commodity 
not without reasonable cause—Evidence—Failure to show 
negligence of broker—Essentials to formation of contract— 
Principal and agent—Liability of broker to his principal— 
Circumstances showing lack of negligence of brokev................. 


PACA Docket No. 5660. Dismissal—Evidence—Failure to sus- 
tain burden of proof as to terms and conditions of contract 
POG NOTIN asincccesensniecssacccrcesnetinstogirneeericcpecpenanstenteaetacarnemiet teat tertteraleiaet ones 


PACA Docket No. 5678. Dismissal—Failure to prove damages 
—Rule of evidence relative to establishment of abnormal 
deterioration of commodity—Exception to rule of evidence 
relative to establishment of abnormal deterioration of com- 
modity — Defect in commodity — Effect of failure to prove 
injury occurred prior to time of Dbilbiva gen eececesneeecceneseneesneees 

PACA Docket No. 5683. Dismissal—Payment in accordance 
with previous order 

PACA Docket No. 5683. Proceeding held in abeyance pending 
LSA OR: OF TAPCO CN OT secrcereitseirerreniimntcnincemitinnegiesnnnciiatiielicaii 

PACA Docket No. 5690. Consent dismissal—Settlement be- 
UOT ARN IN escalating incase la mae 

PACA Docket No. 5697. Dismissal—Rejection of commodity 
not without reasonable cause—Normal transportation serv- 
ice and conditions — Evidence — Abnormal deterioration of 
commodity—Rolling car sale—Evidence showing commodity 
was not in suitable shipping COmAition ne ecccccscuscsseensseeemeseeneene 


PACA Docket No. 5700. Dismissal—Decease of respondent... 
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PACA Docket No. 5703. Dismissal—Settlement between par- 
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Perishable Agricultural Commodities Act, 1930—Continued 
PACA Docket No. 5712. Dismissal—Request of complainant--. 
PACA Docket No. 5715. Dismissal—Settlement between par- 


PACA Docket No. 5716. Dismissal—Rejection of commodity 
not without reasonable cause—Evidence—Failure to meet 
contract requirements—Effect of failure to include alleged 
agreement in memorandum of sale—Failure to sustain bur- 
den of proof as to agreement relative to condition of fruit— 
Application of State of Oregon grades for apples— Per- 
missible percentage of tolerance 

PACA Docket No. 5717. Dismissal—Rejection of commodity 
not without reasonable cause—Breach of contract—Effect of 
failure to give notice of restrictive embargo—Timeliness of 
notice of rejection of shipment—Guarantee of time of ar- 
rival of shipment in delivered sale 


PACA Docket No. 5721. Dismissal — Evidence — Failure to 
sustain burden of proving shipment failed to meet contract 
specifications — Lack of normal transportation service and 
ee eee of warranty of suitable ship- 
SONU CRO © ae dics ceils etnies 


PACA Docket No. 5737. Dismissal—Settlement between par- 
TOG, wrens rsiggeeninsnnens a aa 

PACA Docket No. 5748. Dismissal — Effect of failure to sub- 
mit corroborated evidence in support of terms of contract — 
Failure to sustain burden of proving of existence of contract 

PACA Docket No. 5744. Dismissal — Evidence — Failure to 
establish breach of contract—Failure to establish implied 
warranty of arrival of shipment at destination without delay 
—“‘Tramp” car—Diversion orders—Negligence 

PACA Docket No. 5750. Dismissal—Failure to establish seller 
knew sale was made for purpose of diversion—Trading cus- 
tom relative to implied warranty of applicability of through 
rate in diversion of shipment—Knowledge by seller of sale 
made for purpose of diversion 

PACA Docket No. 5768. Consent dismissal—Settlement be- 
tween parties 

PACA Docket No. 5781. Dismissal—Settlement between par- 
(1h eee ieee ciceaan sae abtnsascdibiccceiasicoidaietnamvee 

PACA Docket No. 5786. Dismissal—Settlement between par- 
ties—Motion for discontinuance-—_—_.____..-..- 

PACA Docket No. 5789. Consent dismissal—Settlement be- 
tween parties 

PACA Docket No. 5802. Dismissal—Lack of liability of agent 
Bee I: III cscnrccnictecrccinicsncacaicenceeesenniteresamsisadaaiadiicinioanes as 


PACA Docket No. 5802. Stay order, pending issuance of an- 
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Perishable Agricultural Commodities Act, 1930-—Continued 
PACA Docket No. 5804. Consent dismissal—Settlement be- 







RAAT OUND scsi scnrstncensesineinnaesictinc Aled liek 
PACA Docket No. 5807. Dismissal—Failure to prove right to 
recover—Contract of purchase and Sal@..ccccceccsussnnsnnnne 175 
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24 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 
07 AMENDMENT OF MILK ORDER 

QUASI-LEGISLATIVE ACTION 
9 The Secretary, in issuing the protested amendments to Order 

No. 5, was engaging in a quasi-legislative activity and the 

order is subject to change in the future if experience and 
4 developments indicate that the change is desirable... 
5 APPROVED PLANTS 

Beas ce Cie aaa ssccicideeteeecsrnrcttctnendss ieee 
7 

ASSESSMENTS AGAINST HANDLERS 

5 VALIDITY OF 






Petitioners’ allegations that assessments against handlers to 
pay the expenses of administering Order No. 7, mentioned 
in Finding 10, are void as constituting a tax, are not well 
NN ie i aha pce dances doceses bone pao ‘3 









COMPETITION FOR CLASS I SALES 


Not DETERMINING FACTOR FOR INCLUSION OF TOWNSHIP IN MAR- 
KETING AREA 

Where petitioner contended that because there is little or no 
current competition for Class I sales in Shawnee, Pottawa- 
tomie County, between Shawnee and Oklahoma City hand- 

lers, Shawnee could not be added to the marketing area, 

held, that competition in sales in Shawnee is not a sine qua 

non for the inclusion of Shawnee in the marketing area 

since the more important factor involved is the supply, 

and, furthermore, aside from the competition which does 

exist in Pottawatomie County between Oklahoma City hand- 

lers and Pottawatomie County handlers, the record clearly 
establishes and the petitioner admits that there is a direct 
competition for sales between such handlers in adjacent 
counties outside the marketing area oncceeccccccsrssasseseesseseeensesseneseeessseennses 





















CONSTITUTIONAL LAW 


CONSTITUTIONALITY OF AMA 
Petitioners’ broad allegation that the Agricultural Marketing 
Agreement Act of 1937, is invalid because it is indefinite 

and uncertain and an unlawful delegation of legislative 
authority, is not well taken, since these attacks upon the 
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CONSTITUTIONALITY OF AMA—Continued 
statute were considered by the Supreme Court and the con- 
Stitutionality of the act Was SUStAIMEM....0....cccsnsesncseesssssseenssensesnee 1383 


CUSTOM BOTTLING AND PRORATION PROVISIONS 


VALIDITY OF 
The pricing provisions of Order No. 56 as applied to all milk 
received by a handler, including milk received in a handler’s 
plant to be bottled for other persons, and the order provision 
requiring the proration of milk produced by the petitioners 
to the uses of all milk produced or purchased, thus giving 
to purchased milk a similar proportionate share in the total 
MOLONUG: ERELEEEION ZATO TOE THIOL a ssascescccssionsrenscccinsiseiasersinictontcnnsencioece 


DE NOVO HEARING 


ADVERSARY PROCEEDING UNDER SECTION 8c(15)(A) Not ConsTI- 
TUTING 

An adversary proceeding under section 8c(15) (A) of the act 
is not a de novo proceeding as to the reasonableness of a 
regulatory order or any of its provisions. Evidence tendered 

to establish that the regulatory order and its provisions are 
unjustly and unreasonably discriminatory, was irrelevant 
and immaterial and inadmissable in such adversary pro- 
ceeding because the question of the constitutionality of ad- 
ministrative action does not turn on whether those regu- 
lated may or may not suffer competitive disadvantage as a 
Collateral and indirect result thereof....ccecccccscssssussssssesssnstnseeneees is 


DISCRETION OF SECRETARY 


LEGISLATIVE HiIsTORY CONCERNING 
The background and legislative history of the milk statute 
leave no doubt that Congress gave the Secretary broad dis- 
cretion in its administration, so that the terms of the order 
are largely matters of administrative discretion, the tech- 
nical details are left to the Secretary and his aides, and the 
responsibility of selecting the means of achieving the statu- 
tory policy and the relation between the remedy and policy 
are peculiarly matters of administrative competence................ 


DISMISSAL 


Or AMENDED PETITION FOR LACK OF SPECIFICITY 
Petitioner’s petition as amended is dismissed for lack of speci- 
ficity and failure to set out with any degree of clarity the 
facts relied upon by the petitioner to allege that any pro- 
vision of the order, any rule of regulation, or any interpre- 
tation thereof is “not in accordance with law” 











AGRICULTURE DECISIONS 1583 







JANUARY-DECEMBER 1953 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 







Page 





DISMISSAL—Continued 
Settlement between parties 
Do ae NY |) 









EVIDENCE 


CONSIDERATION OF, IN SUPPORT OF FINDINGS OF FACT 
Where the Secretary found that Order No. 7 and all its terms 
and provisions would tend to effectuate the declared policy 
of the Act, and made an additional finding that all milk and 
milk products handled by handlers are in current of inter- 
state commerce in milk or its products, and these findings 
were made upon the basis of the evidence introduced at the 
promulgation hearing and upon the record of such evidence, 
the questions as to whether the order is in the public interest 
and a justiciable exercise of the Federal power over inter- 
state commerce should be considered from the standpoint 
of the evidence upon which the Secretary made the findings 
tr. Wheel: OtISION OEE: ORIGEE cnciccccsissctceccgeeeimmmnemmeennncs 1 



















FINDINGS OF FACT 


EFFECTUATION OF STATUTORY POLICY 
Petitioners’ prediction that Milwaukee will always have enough 
milk, regardless of conditions, does not overthrow the evi- 

dence or the Secretary’s finding to the effect that the statu- 

tory policy would tend to be effectuated by the issuance of 
Coma Ti Be ari astern a oeeeceeliecscl ics 










FREEDOM OF CONTRACT 


ORDER No. 7 NOT VIOLATIVE OF PRINCIPLE OF 
The claim that Order No. 7 is contrary to the freedom of 
contract provisions of the Constitution is answered in the 
negative by the decision in United States v. Rock Royal 
Cooperative, Inc., et al., 807 U.S. 583 (1987) rceecssccssssceceeneseeennee 









ISSUANCE OF ORDER NO. 7 


SUPPORTED BY 
The evidence outlined in Findings of Fact 8 herein is enough 
to support the issuance of Order No. 7 under the commerce 
clause of Article I of the Constitution and section 8c of the 

MeO: ciieivasiheciieioncieetlesbabcaibeneinittcioistiacaoce ciation indeierecintaaitasnatas sie 2 













MARKET WIDE POOL 


VALIDITY OF PROVISION IN ORDER No. 56 FOR 
Since section 8c(5)(B) of the act authorizes a market wide 
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VALIDITY OF PROVISION IN ORDER No. 56 For—Continued 
pool or an individual handler pool (7 U.S.C. 608¢(5) (B)), 
and the former was chosen for Order No. 56, there appears 
to be no basis for holding that the choice was illegal and, 
furthermore, petitioners have failed to meet the burden 
which rests on them of showing that the failure to provide 
for an individual handler pool is contrary to the evidence... 1384 


MARKETING SERVICES DEDUCTIONS 


Not GIVING HANDLERS JUSTICIABLE STANDING TO COMPLAIN OF 
Deductions for marketing services, mentioned in Finding 13, 

are from funds belonging to producers, and the petitioners- 
handlers have no justiciable interest in them and no stand- 

ne tooummplain of Chom icicle kc 


NOTICE OF PROMULGATION HEARING 


SUFFICIENCY OF 

Petitioners’ allegation that sections 956.8 (the definition of 
“unapproved plant”) and 956.9(b) (a part of the definition 
of “handler’) contained in Order No. 56 were not covered 
by the notice of the promulgation hearing nor discussed at 
such hearing, cannot be sustained, since the original hear- 
ing notice contained proposals to include in the order a 
definition of a plant from which specified classes of milk 
would be sold in the proposed marketing area, a definition 
for any other milk plant, and a definition of the term 
“handler” as the operator of one type of plant so defined, 
and furthermore, the provisions complained of were re- 
ferred to in the notice reopening the hearing and were dis- 
cussed at the reopened hearing, and an opportunity to 
present evidence, views and arguments with respect to the 
questioned sections was afforded to all interested parties 
at the reopened hearing, and petitioners personally and 
through counsel availed themselves of such opportunity. 


ORDER NO. 5 (OKLAHOMA CITY, OKLAHOMA) 


VALIDITY OF AMENDMENTS TO 
Where petitioner, a handler under Order No. 5 regulating the 
handling of milk in the Oklahoma City marketing area, 
complained of two amendments to the order, one extending 
the marketing area to include seven townships in Pottawa- 
tomie County, Oklahoma, and the other adding the butter- 
powder formula as an alternative for computing the Class 
II price, on the grounds that the amendment extending the 
marketing area is not supported by the facts and is not in 
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VALIDITY OF AMENDMENTS TO—Continued 
accordance with law, and that this will result in the peti- 
tioner’s being placed in an unfair competitive position in 
all of the territory it serves outside of Pottawatomie County, 

and that the amendment adding an alternative formula for 

computing the Class II price is not supported by the evi- 
dence in the record to justify an increase in Class II price, 
held, that the evidence at the promulgation hearings was 
sufficient to enable the Secretary to find that the addition 
of the seven townships will tend to effectuate the declared 
policy of the act and amply justified the addition of the but- 
ter-powder formula and, therefore, the relief requested by 
petitioner is denied and the petition is GismisSed i csecsecmn 





















ORDER NO. 7 (MILWAUKEE, WISCONSIN) 


VALIDITY OF 

Where petitioners, subject to Order No. 7, which regulates 
milk handling in Milwaukee, Wisconsin, objected to the 
order on the grounds that: (1) The order is not necessary 
to assure an adequate supply of milk in Milwaukee; (2) 
petitioners’ business and the Milwaukee milk market do not 
involve nor affect interstate commerce; (3) they are uncon- 
stitutionally compelled to pay charges which constitute a 
tax not levied for a public purpose; (4) they are forced to 
pay prices not fixed by free contract; and (5) the order 
was issued by the Secretary without examination of the 
record, and upon an unauthorized vote of cooperatives, held, 
that petitioners’ objections are without merit and, there- 
fore, the relief requested should be demic. eeseessnseseneesneeenees 1 




















ORDER NO. 56 


ISSUANCE OF, BASED ON EVIDENCE AND RECORD OF PROMULGATION 
HEARING 

Petitioners’ contention that the evidence adduced at the pro- 
mulgation hearing does not support the issuance of Order 

No. 56 because, in effect, it does not show a need for an 

order in the marketing area, is without merit, since the 
Secretary of Agriculture made findings based on the evi- 
dence that conditions existed which authorized a marketing 

order under the act, and that the issuance of the order, and 

all of its provisions, would tend to effectuate the policy of 

the act, insure a sufficient quantity of pure and wholesome 

milk, and be in the public interest ..ccccccssssscssssssscssssssserssseeeserssensessens 
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ORDER NO. 56 (SIOUX FALLS AND MITCHELL, SOUTH DAKOTA) 


VALIDITY OF 
Where petitioners subject to Order No. 56, which regulates 
milk handling in Sioux Falls and Mitchell, South Dakota, 
filed practically identical petitions attacking Order No. 56, 
among other things, primarily on the ground that the order 
is-unjustly discriminatory in that it requires the petitioners, 
as operators of approved plants to pay the Class I price 
for all milk disposed of for Class I use whether within or 
outside of the marketing area, whereas operators of unap- 
proved plants are only required to pay the amount of the 
Class I price differential on milk which is disposed of as 
Class I in the marketing area, held, that since the former 
practice of paying producers less for milk sold outside the 
marketing area than within such area was an unstabilizing 
influence in the market and lowered returns to producers, 
in the light of the market situation, it cannot be said that 
the distinction between milk distributors operating approved 
plants [under regular inspection of local health authorities] 
and unapproved plants [not under local inspection] or that 
the pricing of all milk of a primary and regular supplier 
of the market are unreasonable and since milk from outside 
the regular source of supply that is regulated by an order 
may be regulated in a different manner than milk, consti- 
tuting the primary source of supply for the market subject 
to the order, the act does not require that the pricing of 
milk of a regulated handler be restricted to the portion dis- 
posed of in the marketing area defined in the Secretary’s 
order; therefore, the handler’s petition should be dismissed 


PRODUCER-SETTLEMENT POOL 


VALIDITY OF REQUIREMENT FOR PAYMENT TO 
Where petitioner, a handler under Order No. 68, regulating 
the handling of milk in the Wichita, Kansas, marketing 
area, complained of the action of the market administrator 
in requiring it to make payments to the producer-settle- 
ment pool, for the months of April and May, 1947, under 
section 968.6 of the order, and maintained that it was not 
liable to make such payments because producers milk was 
not available to it during the period involved, held, that 
whereas subsection (e) of section 968.6 of the order pro- 
vides that the payments to the pool prescribed in subsec- 
tions (b) and (d) of section 968.6 shall not be applicable 
“if the handler can prove to the market administrator that 
such milk and butterfat was used only to the extent that 
milk of producers was not available,” and petitioner failed 
to prove that the milk involved was used only to the extent 
that milk of producers was not available, the market ad- 
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PRODUCER-SETTLEMENT POOL—Continued 


VALIDITY OF REQUIREMENT FOR PAYMENT TO—Continued 
ministrator’s action was in accordance with law and, there- 
fore, the relief requested by petitioner should be denied and 
the petition dismissed 


PROMULGATION OF ORDER 
EXISTENCE OF CHAOS IN MARKET AS NoT ESSENTIAL FOR 
It is unnecessary under the act that chaos in the market must 
be in existence before an order is issued or amended. 


PROMULGATION PROCEEDING 
NATURE OF 
The promulgation proceeding is not an adjudication, and it 
is believed that the promulgation record evidence is suffi- 
cient for the Secretary to conclude that the amendments pro- 
tested by petitioner should be promulgated 


PRORATION OF MILK PROVISION 


VALIDITY OF 
The order provision of Order No. 56 requiring the proration of 


the milk produced by the petitioners to the uses of all milk 
produced or purchased, thus giving to purchased milk a simi- 
lar proportionate share in the total plant utilization is not 
illegal 


QUASI-LEGISLATIVE ACTION 
Of Secretary in issuance of amendments to milk order. 


RECLASSIFICATION OF CREAM 
UNDER ORDER No. 27 
Where petitioner complained of the market Administrator’s 
action in reclassifying to Class I-A petitioner’s cream to 
which sugar had been added at petitioner’s plant and which 
cream was placed in cold storage and reported by petitioner 
to have been utilized as Class II-B frozen cream, and some 
time later it was withdrawn from storage and used in the 
manufacture of ice cream, held, that a mixture of 90% 
cream and 10% sugar was “cream” under the cream defini- 
tion in the rules and regulations under the act; that the 
market administrator unlawfully reclassified such mixture 
from its reported cream classification to the classification 
applicable to otherwise undesignated products, and that the 
market administrator should rescind his action in reclassi- 
fying the milk involved to Class I-A and to allow the classi- 
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UNDER ORDER No. 27—Continued 
fications of II-B and V-B and to honor petitioner’s claims 
for storage cream payments under section 927.9(g) of 
Order No. 27, promulgated under the act o.ccecccccssncesecesesseessesneeseee 99 


SECTION 8c(15)(A) oF AcT 
Adversary proceeding under, does not constitute a de novo 


a 


NATURE OF PROCEEDING UNDER 
In a proceeding under section 8c(15)(A) of Act, which chal- 
lenges the lawfulness of an order, or a provision thereof, 
petitioners cannot have an adjudication de novo by new and 
ETE RIOR i csciinsinwseainsscinsec na els icpwncheicnbaaetecbaiintiaotlpes 


SCOPE OF PROCEEDING UNDER 
It is well established that the scope of this proceeding in 
grievances such as those involved herein does not extend 
beyond examination of the evidence in the promulgation 
TaD OOOO soa isicisihecstininicimteshce dered ced h ech eos is 


STATUTES 


CONSTRUCTION AND INTERPRETATION OF HARDSHIP 
Petitioner’s complaint that it was forced to compete in “fringe 
areas” with unregulated handlers who can purchase milk 
from producers at substantially lower prices was not sup- 
ported by evidence in the record, but assuming that such is 
the case, there is no showing of illegal discrimination 
against the petitioner, since the fact that the particular 
regulation may demonstrably be disadvantageous to cer- 
tain areas or persons is not enough to constitute a violation 
of the due process clause of the Federal constitution................ 


INTENT OF CONGRESS—MEETING CHANGING CONDITIONS 

In the enactment of the milk statute, Congress recognized 
that a rigid and inflexible method of regulation cannot be 
applied effectively in the changing conditions in the var- 
ious milk marketing areas, so that the effectiveness of 
pooling and price plans authorized for inclusion in milk 
orders depends upon their applicability to conditions affect- 
ing each marketing area and upon their adjustment from 
time to time to meet changing conditions 


UNAPPROVED PLANTS 
Definition of term of 
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APPEALS FROM REFEREE 
PURPOSE OF 

There are no provisions in the rules of practice for inter- 
locutory appeals from the rulings of the referee, but all 
appeals from rulings by the referee upon motion, as illus- 
trated by Section 0.18, are intended to be taken up in con- 
nection with review of the entire proceeding by the Secre- 
tary after the referee has filed his report 


COMPLAINT 
Denial of motion to make, definite and certain 


DISMISSAL OF COMPLAINT 
MOTION FOR, GRANTED 
Complainant’s motion to dismiss complaint granted on the 
grounds that the evidence adduced at the hearing does not 
support the charges in the complaint 


EFFECTIVE DATE OF ORDER 
Postponement of, pending action upon complainant’s motion for 
clarification of prior order 


EVIDENCE 
Concerning failure to maintain written record showing true names 
of parties 


MODIFICATION OF ORDER 
Permitting trading privileges to respondents as registered futures 
commission merchants or floor brokers ssemsenenmnnnnnnnnnnenneesn . 


MOTION 
DENIAL OF, TO HAVE COMPLAINT MADE DEFINITE AND CERTAIN 
Since answers to the complaint herein have been filed after the 
referee’s ruling, consequently, one of the functions and some 
authorities say the only function of the motion, namely, 
to enable the framing of a proper response of pleading, has 
disappeared 


Where complaint spells out the facts alleged against respond- 
ents and specifies the provisions of the act alleged to have 
been violated, and respondents’ motion, after filing answers 
to the complaint, seeks detailed delineation evidence of the 
precise legal theory or theories by which the complainant 
will attempt to link the facts alleged to the specified pro- 
visions of the act, the motion will be denied for failure to 
show lack of due process of law or noncompliance with 
section 5(a) of the Administrative Procedure Act or the 
rules of practice under the Commodity Exchange Act......... 


836 
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MOTION—Continued 
DENIAL OF, TO HAVE COMPLAINT MADE DEFINITE AND CERTAIN— 
Continued 

Where respondents, after filing answer to the complaint, filed 
a motion requesting that the complaint be made definite 
and certain and that without the requested information they 
will be prejudiced in preparing for the hearing and pre- 
senting their defense, held, that the motion should be denied 
on the grounds that a pre-hearing conference is available 
in this proceeding; the complainant must proceed first with 
evidence at the hearing which is held at intervals; the re- 
spondents may claim surprise, may file briefs, and suggest 
findings and conclusions; and they may file exceptions to 
the referee’s report and have oral argument before the de- 
ciding officer prior to the issuance of the final decision and 
order so that respondents will have ample opportunity to 
meet not only the allegations of the complaint but also the 

complainant’s evidence and argument 


REGISTRATION 


SUSPENSION OF 

For wilfully evading the reporting requirements of the act 
and the regulations thereunder, the registration under the 
act of the respondent partnership as a futures commission 
merchant is suspended for 10 days; the registrations under 
the act of N. L. S., B. S. and H. A. as floor brokers are sus- 
pended for 10 days on the ground that these respondents 
were involved in the violations; and for wilful failure to 
make reports required by the act and the regulations there- 
under, all contract markets shall refuse all trading privi- 
leges to respondent D. C. for a period of 10 days 


Upon respondent’s admission of certain jurisdictional facts, 
waiver of oral hearing, consent to entry of the order herein, 
and stipulation, the registration of A. B. H. and that of 
W. B. B., as floor brokers under the act, are suspended, 
and their trading privileges are denied; and the registra- 
tion of W. B. B. and Company, Inc., and that of H. O. 
Company, as futures commission merchants, are suspended 
and their trading privileges are denied, except that with 
respect to H. O. Company the suspension of registration and 
refusal of trading privileges are held in abeyance. 


REOPENING OF PROCEEDINGS 
DENIAL OF PETITION FOR 
The petition by one of respondents to reopen the proceedings 
for the purpose of offering in evidence additional exhibits 
because they were misplaced at the beginning of the hearing 
and the remaining documents were written after the hear- 
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REOPENING OF PROCEEDINGS—Continued 


DENIAL OF PETITION FOR—Continued 
ing, and also because these documents will substantiate the 
testimony of respondent who filed the petition, is denied, 
since the misplacing of the documents is not a sufficient 
reason to reopen the record now necessitating a remand to 
the referree for consideration of the additional material 
and, furthermore, most of the documents seem to relate to 
the charges against respondents other than the petitioner 


TRADING PRIVILEGES 
Moathenticd Gf carder ta’ peed’? oii ee ” 


VIOLATION OF ACT 
EVIL INTENT AS NOT ESSENTIAL ELEMENT IN 
Violations of the act and regulations need not possess as an 
indispensible ingredient, which the respondents apparently 
argue, some sort of malevolence, evil intent, or motive to 
hide someone else’s Violation Of the At -rccccsssnccessssesssnnessnssrerennseeen ia 


WILFULNESS 
MEANING OF TERM 
Wilfulness means “no more than that the person charged 


with the duty knows what he is doing” and it “does not 
mean that, in addition, he must suppose that he is breaking 
the law” 


GRAIN STANDARDS ACT 


EVIDENCE 
Facts showing improper loading Of Cars oniescssssssssssessunssssnsersesssesnseeeee = 


FINDINGS OF FACT 
Publication of, showing improper loading of carloads causing mis- 


TEDESOANERLION OF SPADE, OF STEIN: anccsscriscceninssinsrssinsceseininrtiinnicinscniasniie as 


GRADE OF GRAIN 
Improper loading of carloads causing misrepresentation_of................ 


GRADING OF COMMODITY 
Incorrect certificates of, not due to fault of licensed inspectors...... 


INSPECTORS 
Improper loading of cars causing incorrect grading and certifi- 


cation by 


MISGRADING 
Deceptive scheme used in shipping wheat as CAUSE Of ....cccmomemmenmennnn 
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MISREPRESENTING GRADE OF WHEAT 
SMR 0 UIC Ng ie cae acc ti antieme ataieneitd 110, 758. 


PUBLICATION OF FINDINGS OF FACT 
IMPROPER LOADING OF CARLOADS OF GRAIN 
Where it was found that the incorrect certifications of the 
grain in certain cars and the incorrect representation as 
to grade were caused by loading in the bottom of said cars 
of a quality inferior to the quality certified, that the said 
inferior grain was placed in each of the cars underneath 
better corn in such a way that samples taken in the cus- 
tomary manner for purposes of official inspection disclosed 
only the corn of the better grade, the Judicial Officer held 
that the incorrect grading did not result from any fault on 
the part of the licensed inspectors and that the findings 
based upon the evidence taken at the hearing should be 


I aisha tactile ciaaden tires reaieaineiraetiseaaes: 110, 758. 


IMPROPER LOADING OF CARLOADS OF SOYBEANS 

In this proceeding under the act to ascertain the cause of the 
alleged incorrect grading of soybeans, it is determined that 
inasmuch as the uneven loading of the cars prevented the 
taking of representative samples of the whole contents of 
each of the cars in the course of usual and ordinary samp- 
ling procedures, and caused the contents of the cars to be 
certified incorrectly as to grade, the incorrect grading did 
not result from any fault on the part of the licensed inspec- 
tors, and this decision and order based upon evidence taken 
at the hearing should be published nsec 1021 


VIOLATION OF ACT 
IMPROPER LOADING OF CARLOADS OF WHEAT 

Loading of cars of wheat delivered for shipment from the 
Continental Grain Company’s elevator and tendered for in- 
spection in such manner that the usual probing and inspec- 
tion would not disclose inferior wheat in the bottom of the 
cars, with the result that Federal inspection did not reveal 
such inferior wheat, held to constitute a violation of the act, 
and the findings should be published 2.0.0... ssssmeeenmmnnne TOR 


Improper loading of carloads Of SOYDCAMS -nrccescsssnsnnssnssnssnssnensnesueeee 1021 


PACKERS AND STOCKYARDS ACT, 1921 


ANSWER 
effect of failure to file, in Proper CUBCO ncncccnsccoccccrmsnersciorcignnissemamenun GBT 


BONDS 
Rilaet of Call 8 6 ABO.» incnciininninincntshenathtmbidlennapicteniionmiienincn:. Gk 
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158. BOOKS AND RECORDS Page 
Respondents are directed to maintain a separate bank account 

designated as shippers’ Proceeds ACCOUNE @.ndceecccmnsseseeseenenensmenenene 1127 
Respondents ordered to keep proper accounts, records and memor- 

117, 


anda involved in their business at the stock yard o...eecccocsescssseensemsneeenses 
120, 122, 126, 134, 1387, 144, 1037, 1119. 


CEASE AND DESIST 
CEP RDME NS: OUI REID gscsscsssctssneinsesscasecinsaesessnisninhtoen ala eiadlpstlanepenpocicettimnanaee 40 


Causing false and incorrect entries to be made in dealer’s own 
accounts and in the accounts of the stockyards OWMNETS........ 332, 336. 


Causing false weighing of livestock at any posted stockyard.......... 503, 
522, 541, 558, 575, 593, 610, 626, 641, 657, 670. 


Concealing the dealings in consigned livestock by issuing bills, 





8. invoices and accounts of sale in fictitious names ....... ened 488 
Dealing in consigned livestock for speculative purposes by dealers 
SIRE Chawle CU TO OOM: scsicisscrsittcniciniccericnrincnnctnciononsineacpanianmnnigianiccninnaninms We 


Engaging in business as a dealer without registration and with- 


out furnishing bond as required by the act and regulations 
145, 389, 395, 1275. 





CNN iia ia ectcnerc ibaa pana sian aaah 
Engaging in the unfair, unjustly discriminatory, and deceptive 
practices set forth in the Findings of Fact: 2. ncscccnmnmmnnumt 1d, 954, 
: Failing to apply commission charges Properly -.cccesccssscsssen wa oan 
1 Failing to keep such accounts and records as fully and correctly 
disclose all transactions in their Dusimess ..eeeccssssseneessesessesseessensee 332, 383. 
Failing to meet outstanding drafts and thus endangering the 
prompt accounting and payment of shippers’ ProCeeds.... ners 1263 
Failing to pay full purchase price for livestOCk ...mmmnnnnmmnnenn 188 
Failing to render just, fair, and non-discriminatory stockyard 
SOGOU  scicsiscssscensistcicisensesniasectcigincaatesscvtctiosle a ettieclennctacavntutiaeassilstaniaceeias 332, 1035. 
Failing to show the full, true and correct names of the purchasers 
CE TEN occ csceiaselnzin estas lease p aaeaabipamicaadaima aes 1125 
Giving false information to authorized agent of Secretary............. 3 40 
Issuing checks covering net proceeds derived from the sale of the 
hogs in favor of persons who were not the true owners of the 
TiO eich da caeshcen seein acaesssenicens stars ses esipecusst iascactatian casi aie canalat in 
Issuing checks on the custodial account which were returned by 
CieG Wneielc How iepmitTieiirt: Cetra insistence S45 
Issuing invoices and accounts listing marked-up Prices....ececcmn 1141 
Making or causing to be made false entries in accounts, records 
40, 352, 


onl mE oo eae 
862, 377, 409, 503, 522, 541, 558, 575, 593, 610, 626, 641, 657, 670. 
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CEASE AND DESIST—Continued Page 
Marking up the purchase prices Of Cattle ....ccccccccssssssemssseesssseenessssnsenese 1141 
Misrepresenting yields derived from calves purchased in open 

colapetitive bidding: 2.0550. RG eae 760 
Misusing funds received as proceeds from the sale of livestock con- 
Signed for sale ON & COMMISSION DASIS -.ceocssssssssssnseeeessesesssseesnereeeene 18, 383, 472. P 
Obtaining false weights from weighmasters at posted stockyard 352, 
862, 377, 409, 1123. : 
Operating as a market agency or dealer while insolvent ................ 840 
Purchasing livestock for account of unregistered partnership for i 
BOOCUIMLE WS EET OMG ia i ntact cette cernbcadehcics 389 
Refunding the marked-up purchase prices ..ceccscsesssscssressrssusessaneesnsesnareneee 1141 : 
Selling hogs which were fraudulently procured occcsecssssssussssessecssseesnsee 244 \ 
Selling livestock for employees Of respOMdents ....ccecssscsesssusssesnsssssanseeeen . 891, ; 
‘ 1182, 1135. 
Selling livestock to employees and a clearee of respondent... 472, 
1129, 1188, 1141. 
Submitting accounts of sale which showed assumed, false, ficti- t 
tious or otherwise incorrect or incomplete names of purchasers 1141 e 
Taking livestock into respondent’s own account for speculative E 
PME UNOUION ._ :<csciasscssisssnghnceotischiny ests teoxcsbacbatissonsguvacbtaemnateoccapaanenieareeesiomeeher enero tse 233 3 
Unlawfully using funds received as proceeds from sale of live- 
SIOMEIIDE = cacshs. ccs sass chscavadscvcietssosneececeesdgins cabana ence nese tcuasnconseaekenronemenoce 80, 
141, 1113. 
Using fictitious names as the names of the persons for whose 
mecounts Hogs “Were BONE nn SERNA ede emrriclnclendeiteeraics . 244 
Using funds belonging to Customers .....cccssssssssssssuseesssesesessnsesisrenaseesseses 840 


Using funds belonging to shippers to finance respondent’s own 
RPO CUNGN MRIS UN EE NII assesses tose sctranrecoceseaastcscnteepcripnoesarvetuterncress 482, 1263. 


Wrongfully converting to respondent’s own use hogs belonging 
ORIN sas sss icatcrsiscacotinddeceoasenoesiatourccaoeintaceseacasigaastiheoeam susgaeretbanamteena toate 836 


CONSENT ORDER 
Cease and desist from violations of the act described in Findings 


OR PROD ih s.cctias.dnkoeudiiimimiutancimaramaniebhenmemmdcmdennnn Sov} ae 
120, 122, 126, 134, 137, 144. 


Suspension of registration for engaging in unfair, unjustly dis- 
criminatory and deceptive practices and devices described in 


BR PUIETAMI SE TRO 5 ssscenssscsssmnlassmesasacenscstosoinocsecichascastoeinaettrin killa wa, cite 
120, 122, 126, 134, 137, 144. 








a 
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DEFAULT 


Admission of facts alleged in the complaint Dy o..cccccsocususssusesenssnen 
147, 336, 383, 389. 


NURI COR OBE ORC RE oo isincoieiccarcsgccapiamioancnsnecctaaea saan 
147, 336, 383, 389. 


DISMISSAL 


TEIN CO a ie ciesisinscsia enc ap Rese Atala senacaaraimnealeala = 
855, 956. 


FAILURE TO ESTABLISH AGREEMENT TO PURCHASE SHEEP 


Where complainant alleged that it purchased a number of 


sheep on order for respondent who refused to accept them, 
and respondent in its answer denied that he had ordered the 
sheep, held, that since complainant has failed to sustain the 
burden upon it of proving by a preponderance of the evi- 
dence that respondent ordered the sheep, and that respond- 
ent’s actions subsequent to the shipment of the sheep in- 
creased complainant’s loss in this matter, the complaint 
SIRI TGR ati OUI scien ahaa Helbig sino 


FAILURE TO ESTABLISH AVAILABILITY OF PEN SPACE 


Where complainants alleged that each of them, as dealers, 


applied to respondent for assignment of cattle pen space 
which request was refused by respondent and that its re- 
fusal was unjust and discriminatory and therefore in viola- 
tion of the act, and respondent justified its refusal on the 
grounds that no pen space was available for assignment to 
dealers and that complainants were unfit persons to do busi- 
ness at its stockyards, held, that since the weight of the the 
evidence supports the position of respondent that no pen 
space was available for assignment, the complaints should 
be dismissed, and since it is found that the complainants 
failed to sustain the burden of proving the availability of 
space for their use, it is unnecessary to base the decision 
On the ground of unfitness AlSO ..ceecescssnsssnssneenssnsnnsennenennesnenseeneees 


Failure to show unfair and unjustly discriminatory practice by 
assignment or reassignment of pen space among commission 


i a 
LACK OF SUBSTANTIAL EVIDENCE WARRANTING FINDINGS OF VIOLA- 


TION OF ACT 


Where the complaint charged that respondent, a registered 
dealer under the act, and at times specified in the Order of 
inquiry and Notice of Hearing was so engaged in the Union 
Stock Yards, Chicago, Illinois, paid various weighmasters 
for falsely recording weights and scale tickets, paid for 
cattle purchased by him on the basis of incorrect weights 
shown on such false scale tickets which became part of the 
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DISMISSAL—Continued 
LACK OF SUBSTANTIAL EVIDENCE WARRANTING FINDINGS OF VIOLA- 
TION OF AcCT—Continued 

records of the stockyard company, and that respondent’s 
books and records did not disclose all expenses incurred by 
him in his business as a dealer at the stockyard during 1949 
and 1950, held, that inasmuch as the vague testimony of the 
two former weighmasters, unsupported and uncorroborated 
by more specific testimony of other weighmasters or by 
other proof of the falsity of weighings involving the re- 
spondent, falls short of the applicable evidentiary require- 
ments, the evidence in the hearing record is not sufficient 
to constitute “substantial” evidence warranting findings 
and conclusions that the respondent violated the act as 
charged and, therefore, the Order of Inquiry should be 
dismissed 


MOTION FOR, GRANTED 

Where the motion to dismiss the complaint states that the 
by-laws of the respondent authorized the carrying of re- 
ceipts from the sale of patrons’ livestock in its general 
account and temporary use of such receipts pending dis- 
tribution of the receipts, and that complainant has assur- 
ance that respondent has obtained proper books and records, 
the order of inquiry is, accordingly, dismissed ..-csscmm 471 


Settlement between parties 
675, 676, 774, 1276. 


EVIDENCE 
Burden of proof as to availability of pen space 


Failure to sustain the burden upon complainant of proving by a 
preponderance of the evidence that respondent ordered the 
sheep, and that respondent’s actions subsequent to the shipment 
of the sheep increased complainant’s loss in this matter 


Insufficiency of, warranting findings and conclusions of violation 


Reasonableness of assignment or reassignment of pen space. 


HEARING 
DENIAL OF PETITION TO REOPEN 

Where respondent filed exceptions te the Hearing Examiner’s 
report and filed also an answer to the petition to reopen 
the hearing for the purpose of taking further evidence, re- 
spondent’s petition to reopen is denied for failure to com- 
ply with the requirements of the rules of practice under the 
act, but respondent is allowed 30 days after this order to 
file a brief or a memorandum in support of the statements 
of his exceptions to the Examiner’s report cccccnsnnnmnenn 866 
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INSOLVENCY 
Engaging in business during period of, as constituting violation 
WB cs cesarean eacetpesbesapnscenssecepascgenebassecoutessb acai ctea accent ees 


JURISDICTION OF SECRETARY 


Question of availability of cattle pen space and unfitness as 
grounds for denying use of stockyard facilities 2. ccsccssssscsecneeus 


PEN SPACE 
Effect of failure to establish availability Of .cccccssccssssssssssssessssenseenes 


Reasonableness of assignment or reassignment Of oecccscccccsscsrssssnsssseenese 5 
Unfitness as grounds for demyimg use Of cccccccccssscssssssssssesenessasessneesnessseenee 


RATES AND CHARGES 


AUTHORIZATION OF, FOR SALES BY AUCTION 
Inasmuch as the parties are agreed, the rates and charges for 
sales of livestock by auction are authorized during the life 
of this order and, for good cause shown, this order shall 
become effective in less tham 30 Days nccccceccocsecssceeesscesssssssensrsemieceee 


CI inca ca cna Li adtisales toda Ngieimtemagummpakemteaia manent 
240, 245, 326, 333, 380, 467, 468, 485, 486, 850, 948, 1128, "1264, 


IDENTIFICATION OF PROCEEDING 
Upon notice filed by respondent that the stockyards have been 
leased from present owner and will hereafter be operated 
under the name of Chattanooga Union Stock Yards and the 
filing of tariff by the new operators conforming to current 
rate order, and upon recommendation by the Livestock 
Branch, this proceeding shall, hereafter be identified as 
Chattanooga Union Stock Yards, Respondent, P&S Doc. No. 
1598, and the new operators shall be subject to all orders 
DOCU, scecrceesorsnes 


INCREASE IN 
Upon petition by respondent, notice to the public, and an- 
swer by the Livestock Branch, respondent is authorized 
forthwith to publish and file a tariff amendment setting 
forth the rates and charges given herein for yarding live- 
stock in lieu of the corresponding rates and charges now in 
effect, subject to the conditions stated in Paragraph 5 of 
WORDOTIOS SO OUREIONG  ecesrcesccssesccntiastcnpnarnrannonsicogpcny a ieisaeashaslccuna 


MODIFICATION OF 
Upon petition, as amended, by respondent, notice to the public, 

and answer by the Livestock Branch, respondent is author- 

ized to file an amendment to its current tariff establishing 

as rates for yardage services the rates set forth in the pub- 

lic notice under the heading “Proposed Rates” ............... 
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RECONSIDERATION 
DISMISSAL OF PETITION FOR 


Respondents’ petition for reconsideration, objecting to the con- 
tinuation of the order suspending their registration, is de- 
nied for failure to show error in the order of April 17, 1953, 
which is hereby reinstated, except that, in view of the cir- 
cumstances, respondents’ registration is suspended for a 
period of 30 days, and the stay order of May 5, 1953 is 
WIN si ssstniastachinscdaceiceaacttiieiaisassst eect abciaslaaeasacialconiibing ics 


Respondents’ petition for reconsideration objecting to the 
order suspending their registration is denied for failure to 
show error in the order of May 21, 19538, which is hereby 
reinstated, and the stay order of June 5, 1953, is vacated 


REGISTRATION 
SUSPENSION OF, HELD IN ABEYANCE 


Respondent, a market agency and dealer, ordered to cease and 
desist from violations of the act as described in the Find- 
ings of Fact by (1) marking up the purchase prices of cattle 
above the actual purchase price and issuing invoices and 
accounts listing such marked-up prices; (2) refunding the 
marked-up purchase prices through checks made payable to 
the assumed, fictitious or otherwise false names; (8) sell- 
ing livestock to employees and a clearee of respondent; and 
(4) submitting accounts of sale which showed assumed, 
false, fictitious or otherwise incorrect or incomplete names; 
and respondent is further ordered to keep proper accounts, 
records and memoranda; and for engaging in the unfair, 
unjustly discriminatory and deceptive practices described 
in the Findings of Fact, respondent’s registration under the 
act is suspended for a period of 10 days, such suspension 
tt He held in Abeyankes aia ee 


Respondent is ordered to cease and desist from violations of 
the act by using funds belonging to shippers to finance re- 
spondent’s own speculations in livestock, and failing to 
meet outstanding drafts and thus endangering the prompt 
accounting and payment of shippers’ proceeds, and for such 
violations of the act respondent’s registration as a market 
agency and dealer is suspended for a period of 90 days, the 
suspension to be held in abeyance on cccecssennssssesssussnnemssissseeeeee 


Suspension of, for violations Of ACt ccccscssssssesssnsssssrsssssussnsssmensensses spe 
28, 38, 115, 118, 121, 124, 181, 135, 242, 328, 335, 337, 338, 341, 354, 
867, 381, 384, 397, 476, 489, 509, 528, 547, 564, 581, 599, 615, 631, 645, 
661, 771, 952, 969. 


REPARATION 
UNFAIR AND DECEPTIVE PRACTICE 


Where complainant alleged that respondent sold a number of 
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REPARATION—Continued 
UNFAIR AND DECEPTIVE PRACTICE—Continued 
hogs to complainant in violation of instructions issued 
by the Bureau of Animal Industry, United States Depart- 
ment of Agriculture, concerning the disposition of hogs from 
quarantined areas, and that as a result of such sale com- 
plainant sustained a loss, and respondent denied responsi- 
bility for complainant’s loss, held, that since the loss to 
complainant in connection with this transaction resulted 
because respondent failed to disclose the origin of the hogs 
and sold them in violation of the quarantine instructions, 
complainant is entitled to an award of reparation in the 
amount of the loss sustained by complainant ccc 1271 


Page 


SHIPPERS’ PROCEEDS ACCOUNT 
Respondent is directed to deposit the gross proceeds received 
from the sale of livestock in a separate bank account designated 
OU ~:~ satininiciscitcivetlietishatnidliascciitinicitieicte cecisiinen i 
Respondents are ordered not to withdraw funds from, for any 
other purposes except those for which shippers’ proceeds may 
be properly used as set forth in the regulations under the act 1127 


anneeeesenenenneererenssescseessareresecesessssesssesseesesseessaes, 





STAY ORDER 
PTA, SEMTLATIOD: OE STCENIBE OLDE 5nsccsscssccsscnsscessnsseesesemcesectssecrsvesstccpepionibt on OC 
775, 855. 
SUSPENSION OF REGISTRATION FOR— 
Engaging in the unfair, unjustly discriminatory and deceptive 
OTAOOE & sitchin ecsrinincedsctarantensslepiiajemtsiepanninacinnmpiannlasn tech 332, 
$36, 352, 362, 377, 389, 409, 482, 503, 522, 541, 558, 575, 593, 610, 626, 
641, 657, 670. 
Operating as a market agency or dealer while insolvent.................... 840 
117, 





Violations of act described in the Findings of Fact 
120, 122, 126, 134, 137, 954, 1141, 1263. 

Wilful violation of the act by failing to furnish bond and failure 
to pay for purchases made while insolvent........ccccocssnensneissnunes 


Wilfully violating the act by misusing funds received as proceeds 
from sale of livestock consigned for sale on a commission basis 388 


UNFAIR AND DECEPTIVE PRACTICE 
FAILURE TO DISCLOSE INFORMATION CONCERNING DISPOSITION OF 
HoGs FROM QUARANTINED AREA 
The sale by respondent to complainant of hogs from a quar- 
antined area without informing complainant of this fact, 
under the circumstances of this case, constitutes an unfair 
and deceptive practice within the meaning of the act... 1271 








1550 CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 12A.D. 


JANUARY-DECEMBER 1953 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


UNFAIR PRACTICE Page 
Unlawfully using funds received as proceeds from sale of livestock 30 


UNFAIR, UNJUSTLY DISCRIMINATORY, AND DECEPTIVE PRACTICE 
Failing to pay full purchase price for livestOCk...cscmemnnnnnnenn 140 


Unlawful use of funds received as proceeds from sale of livestock 117, 
120, 122, 126, 134, 137, 144. 


UNFITNESS TO OPERATE BUSINESS 
GROUNDS FOR DENYING USE OF STOCKYARD FACILITIES 
The right of a stockyard company to exclude from its premises 
persons of doubtful reputation finds support in a number 
of court decisions 1 cdpacaaeseectishaneenaaiac cctoaaniacaosageoaeseacaaien te seiiees 23 





VACATION OF PRIOR ORDER 
WITHDRAWAL OF AMENDED ANSWER 

Where respondents filed a second petition for reconsideration 
contending that the letter submitted with their amended 
answer asking for suspension of the seven-day suspension 
should be considered part of their amended answer and that 
they did not intend to consent to an effective suspension 
of their registration, the order of May 21, 1953 is vacated, 
the respondents are given permission to withdraw their 
amended answer, and are allowed 30 days within which to 
file another amended answer or other documents looking to 
consent disposition of the proceedings iiinnmachnans Cae 





VIOLATIONS OF ACT 
Acts CONSTITUTING 

Withdrawals by market agency from the shippers’ proceeds 
account for the market agency’s own use of more money 
than the market agency is entitled to at the time of with- 
drawal, extending credit out of the shippers’ proceeds ac- 
count, and financing country purchases of livestock out of 
the shippers’ proceeds account are violations of the act and 
PRRNNMNNS SNINININ gocccrcanezscoshcccctobscresnssninsovtsionsetannsnisinnespsinannpenneninsssnestinsh 1113 


Causing deficit to exist in their custodial account for shippers’ 
proceeds by using funds received as proceeds from the sale 
of livestock consigned to them for sale on a commission basis 
for purposes of their own, and thereby endangering or im- 
pairing the faithful and prompt accounting therefor and 
payments of portions thereof due owners or consignors of 
livestock or other persons having an interest therein.............. 1127 


Causing false and incorrect entries to be made in accounts.... 3836 


Causing false weighing of livestock at posted stockyard......... 503 
522, 541, 558, 575, 593. 


Cheating on weights Of Livestock ...eceecmunccssseseuseemsssenseeeensesesseensesensseeneese 
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VIOLATIONS OF ACT—Continued Page 


Acts CONSTITUTING—Continued 
Concealing the dealings in consigned livestock by issuing 
bills, invoices and accounts of sale in fictitious names........... 482 


Consigning livestock for sale on a commission basis to var- 
ious market agencies under fictitious MAMECS wncceceinnnn B89 


L Dealing in consigned livestock for speculative purposes by 





respondents and their employees .... Se ee ae ee 
Demanding refunds based upon alleged excessive “shrinkage” 
Sai I EE SEI CD icici isc ccccsscgiccecpnesaiesesisnnnncacc . 163 


Demanding refunds from the stockyard company, after pur- 
chase of calves in open competitive bidding at an agreed 
price per cwt., based upon carcass yields of the calves when 
TE BI I sic sence sscesscorserrerscironiecrdlennncnctnitentonasenonsnes 763 


Engaging in business at the stockyard as a market agency 








and dealer while being insolvent ............. ah coetaabea 1127 
Engaging in business as a dealer without registration and 

without turnishing bond as required by the act and regula- 

tins SOP OUIIER  jsicicndanacsn bicrennsncanstiiinAatalectiioviancleaitiiita 389, 396. 
Engaging as a dealer at a posted stockyard without being 

WOERULATOE. BE DOTIEOE issisciscncnnscasecminnmcebeapennincinantlnapate Bae 
Engaging in unfair, unjustly discriminatory and deceptive 

ERCUIOOD  Sitient eerereeee menos a 


336, 352, 362, 377, 389, 393, 409, 763, 1037, 1125. 


Entering business transactions under fictitious names in re- 
spondent’s DOCKS ANG TFOCOTOS aqniccrennneenmncmmmnnninmmucnimnn G10 





Failing to apply commission charges properly coeccccnernmnnnee 287 


Failing to deposit the gross proceeds received from the sale 
of livestock in a separate bank account designated “Ship- 
Wea TI FCI aserccrecsesseeeceecn cas peccrstanneeocentercisetesnins 482 


: Failing to furnish bond as required by the act and the regu- 
‘ Wellies Cree eine eae iciannc 396 


Failing to keep such accounts, books, records, and memoranda 
as will fully and correctly disclose all transactions involved 
Sip ORIN E aT ETO can csetscscrincticesinimennnica csapnsinpiegsrpinarences 332, 
340, 383, 389, 398, 482, 503, 522, 541, 558, 575, 593, 610, 626, 641, 
657, 670, 1132. 


Failing to pay full purchase price for livestock. em 188 


Failing to render just, fair, and non-discriminatory stockyard 
OCI asicsiecccisesannreeenetrrnnmnennlaatael amen do2, 1087, 

Failing to show the full, true and correct names of the pur- 
aaa Mi arti CE A TNOMOG NE nscnicsincieotarnssesvihsssossieesscotgsbetbemenlitcsisisaecee ee 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 
VIOLATIONS OF ACT—Continued : Page 


Acts CONSTITUTING—Continued Vi 
Failure to furnish accounting in connection with transactions 
as constituting concealment of true nature of transactions 954 
Failure to keep proper records and establish custodial account 
for shippers’ proceeds in accordance with regulationg.................__ 237 
Issuing checks on the custodial account which were returned 
by the bank for insufficient funds nn nnncncccceccccnceeneemeeneennee 1127 
Issuing false and incorrect accounts of sales and invoices............ 475 
Issuing false invoices covering hog sales transactions on which 
the weights or prices, or both, were increased over and 
above the true weights and prices at which the hogs were 
I creicssssnc es ascertaining ta ha ialae ce eee, SOE 
Issuing invoices and accounts listing marked-up Price... 1141 
Making or causing to be made false entries in respondent’s 
ACCOUNTS, TECOTUS ANG MEMOTANAA .reeererscsesseecseerseeereerereeeneeeeneseneeeeee . 9852, 
862, 377, 409, 503, 522, 541, 558, 575, 593, 610, 626, 641, 657, 670. 
Marking up the purchase prices Of cattle .cccsnsscusseesssessessneeeee . 1141 
Misrepresenting the yields derived by respondents from the 
Gniven purehneed scescceee 763 
Misusing funds received as proceeds from the sale of livestock wi 
consigned for sale On & COMMISSION DASIS o..ceccsssrseeseessseneesnee om Sie 
383, 475. 
Not fully reporting to Purchasers ccccccccncccnccsenccrencnnennmeemennnnnne 1276 
Obtaining commissions and trading profits at expense of con- 
SAREE Re UIEEN enioninccsnicionimcanasiamsumerenicncnmnnnsimnesimen ae 
Obtaining false weights from weighmasters at any posted 
ROTM chassis aceasta acigate initiaited nia 352, 
862, 377, 409. AB 
Operating as a market agency or dealer while insolvent.......... 340 | 
Permitting respondent’s auctioneer to speculate in livestock 237 
AB 


Purchasing livestock for account of unregistered partnership 
for anpeculiative gurpiedt 52.55.25 389 


Purchasing livestock and failing to pay the full purchase 
poles (herent .. ccnenseeeeneenernmmminpenimensceeenn Te 


Refunding the marked-up purchase prices ecccmscsscsussssnnsrsesmnssueee 1141 


Selling livestock consigned to respondent for sale on a com- 
mission basis to employee and clearees of respondent............ 475, 
11385, 1141. 
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VIOLATIONS OF ACT—Continued Page 


Acts CONSTITUTING—Continued 


Selling livestock for employees of respOMdeNts ...eeeccerssneeseresesseserneees . 898, 
1182, 1135. 


Submitting accounts of sale showing assumed, false, fictitious 
or otherwise incorrect names as purchasers of livestock..1135, 1141. 


Taking consigned livestock into names of respondents.......237, 1132. 


Unlawfully using funds received as proceeds from sale of 
TNO ninciscigsiccsctaiontinnieosctirceticeateiaratenbcaachlatitae Siabde vicina: WM 


Using fictitious names and abbreviations on accounting............... 237 
Using funds received as proceeds from the sale of livestock 
consigned to respondent for sale on commission basis for 
purposes of dealer and purposes other than the payment 
of lawful marketing charges and the remittance of net pro- 


MI I acs ceocstcacsceceesneplecrcsmnencenaocincnsananceinaieel 840, 1125. 
Using shippers’ proceeds to finance certain of dealer opera- 

Wi: ict ct oo ee ecrranmecpnaie: Gael 
Wilfully making or causing to be ania false entries in ‘tack 

EFS’ ACCOUNTS, TECOTAUS ANA MEMOLANAA oneccccecsssrseesnssessesseeensenenseenee 832 
Wrongfully converting hogs belonging to Others ..cccccssusnnesons 336 


WILFUL VIOLATION OF ACT 
FAILURE TO FURNISH BOND 


Respondent’s failure to furnish the required bond held to be 
wilful in view of respondent’s refusal to furnish the bond 
in spite of repeated requests from the Packers and Stock- 
yards Division for such bond, and by reason of respondent’s 
failure to pay for livestock purchased by him, respondent 
Ole WAAEGIER WOGIREA: BR: BBE. cenistecesncintiiccncguienstimttiilinianin, “COM 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ABANDONMENT 

Effect of exercising dominion by, of commodity to carrier. 454 
ABEYANCE 

Denial of request to hold proceeding it ..cmssemeneenensnsemennnnuann TZ 


PROCEEDING HELD IN 


Where respondent owed complainant a sum of money and tend- 
ered its check to complainant for that amount but the check 
was refused by complainant, which check was submitted 
with respondent’s formal answer, held, the latter has not 
violated section 2 of the act, but since its check is now stale, 
it should be returned to respondent, and the proceeding 
should be held in abeyance to give the parties an oppor- 
tunity to settle on the basis of this decision... mmm 2566 
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ABNORMAL DETERIORATION OF COMMODITY Page 


AVERAGE DECAY BEYOND TOLERANCE AS INDICATING 
Where federal inspection certificates issued at shipping point 
show that each shipment was certified prior to shipment to 
grade U.S. No. 1, Size A, and upon inspection of the ship- 
ments at destination by the Railroad Perishable Inspection 
Agency, the potatoes in one car were found to contain “Sun 
Scald decay irregular ranging from zero in few sacks to as 
high as 14% in others, average 7%. 90% of sacks wet 
spotted and stained as result of decay, some very wet”, and 
R.P.I.A. inspection of another car showed that the potatoes 
therein were “Firm good quality and sound to 12%, average 
6% decay, Potato Leak and Sun Scald”, held, that the aver- 
age decay beyond the tolerance permissible for U.S. No. 1 
potatoes showed that the potatoes involved herein were 
Abnormally deteriorated at estimation .nceececssecceressssenreeseeesseeseeeneees 


DAMAGE RESULTING FROM 
Where, under a contract of purchase and sale on an f.o.b. 
basis, complainant sought to recover the purchase price of 
a truckload of potatoes sold and delivered to respondent 
who admitted the purchase but denied that he accepted the 
potatoes because they were not in suitable shipping condi- 
tion when loaded by complainant, held, that the weight of 
the evidence shows that the soft rot damage to the potatoes 
occurred in transit, and that the complainant should be 
awarded reparation in the amount ef the purchase price..... 
DEPARTMENT OF AGRICULTURE DOCUMENT AS EVIDENCE OF 
The U. S. Department of Agriculture Circular No. 778, dated 
August 1948, and entitled “Spoilage of Fresh Fruits and 
Vegetables in Rail Shipments Unloaded at New York, 1935- 
-52,” supports the belief that the amount of 10 percent Bac- 
Seared BOLE TRt 1S MOTO ass sssescssercsescepnessssvsccnnizeeens sieibne 


Waar GUNN acini ieticessiceietniecedesctieipciecasieniniaceierlancncamibeiie 


EXCEPTION TO RULE OF EVIDENCE RELATIVE TO ESTABLISHMENT OF 
An exception to the rule of evidence relative to the estab'ish- 
ment of abnormal deterioration of commodity has been held 

to apply where a buyer may prove breach of the seller’s 
warranty of suitable shipping condition in spite of proof 

of abnormal transportation service if the nature of the dam- 

age found at destination is such as could not have been 
caused by or aggravated by the faulty transportation service 


INSPECTION REPORT SHOWING 
Where the condition inspection report made on January 8, 1952, 
indicates that an average of 65 percent of the heads of let- 
tuce showed 3 to 6 head or wrapper leaves blistered and 
peeling characteristic of freezing injury, and that there was 
20 percent damage by yellow discoloration affecting 4 to 6 
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ABNORMAL DETERIORATION OF COMMODITY—Continued 


INSPECTION REPORT SHOWING—Continued 
head or wrapper leaves, the conclusion is reached that the 
lettuce which made up the bulk of the car arrived at des- 
tination in an abnormally deteriorated condition 


LACK OF SUITABLE SHIPPING CONDITION SHOWN BY 
A carload of lettuce containing approximately 10 percent Bac- 
terial Soft Rot, mostly in advanced, and some in early 
stages, must be regarded as abnormally deteriorated and 
therefore not in suitable shipping condition at the time of 
its purchase 


RULE OF EVIDENCE RELATIVE TO ESTABLISHMENT OF 

It is a well established rule that evidence of abnormal deterior- 
ation of the commodity upon its arrival at the destination is 
evidence of the breach of warranty of suitable shipping con- 
dition only in cases in which the transportation service was 
normal. This rule does not necessarily assume that the ab- 
normal transportation service caused the damage. It merely 
acknowledges such possibility, and even though the possibil- 
ity of unsuitable shipping condition at time of billing re- 
mains, it bars a recovery for want of proof that the dam- 
age resulted therefrom 


ACCEPTANCE 
Effect of, of commodity upon liability for purchase price. 


Page 


Effect of, upon plea of Statute of Frauds 454, 900. 


EXERCISING DOMINION OVER COMMODITY AS CONSTITUTING 
Having unloaded the watermelons and placed them in its 
warehouse, respondent is deemed to have accepted them 
and is liable for the purchase price thereof, less any dam- 
ages which respondent can show resulted from a breach of 
contract on the part of complainant 


FAILURE TO GIVE NOTICE OF REJECTION AS CONSTITUTING 
By failing to give notice of rejection within the time allowed, 
held, that respondent constructively accepted the three car- 
loads of the fruit, that upon such acceptance, respondent 
became liable for the contract price, subject to its right to 


PRESUMPTION OF 
Unloading the bananas and placing them in respondent’s 
warehouse and paying freight are acts so patently incon- 
sistent with rejection that acceptance by respondent must 
be presumed, and having accepted the bananas. respondent 
became liable for the purchase price with a right to deduct 
any damages it can show resulted from complainant’s breach 


Gul el... 2-1 niiganiie aunt tia 


203 
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ACCEPTANCE—Continued Page 
UNLOADING OF CAR AS CONSTITUTING 
Unloading of a car, prior to giving notice to the seller of re- 
jection, has been generally held to constitute acceptance by 
NRTA APRN GIIIP 1 tacit hth tpi coast hcesiee tack esssescipicnctvaoverssoeaooeseneiio 


ACCOMMODATION PARTY 
LIABILITY OF 
Under § 29 of the Uniform Negotiable Instruments Law, 
which has been adopted in Minnesota, H. M. is liable to 
complainant for the amount of the check as a holder for 
value, even though complainant, when taking the check, 
may have known that H. M. was only an accommodation 


EIT toresscsvessdeeccrsactiooractgsinetes sata heegheidaessrposana chat pebasespelonsaabaecpncseanastomasioeassteiisee 


ACCORD AND SATISFACTION 
Se a as cecemecarinnn 


UNACCEPTED REMITTANCE NoT CONSTITUTING 
Where respondent-purchaser tendered a check to complainant- 
seller in an amount which the latter refused to accept, and 
the check was turned over to the Department to be held in 
escrow pending the settlement of this controversy, held, that 
since the remittance was not accepted by complainant there 
WEEMS TRO ECON MUG WGA T RC CNOEL, icc seccienemoeseciciecerertineetslcclafeio 


WHEN PAYMENT OF LESSER AMOUNT CONSTITUTES DISCHARGE OF 
OBLIGATION 

Where a genuine dispute exists, payment of a lesser amount 

in discharge of the obligation may constitute a valid con- 

sideration for an accord and satisfaction, but it is necessary 

that such lesser sum be offered in full settlement of the 

whole amount, and be offered in such manner as to amount 

to a condition that if the lesser sum is accepted, it is done 

so in full satisfaction, and it must be such that the party 

to whom the lesser sum is offered realizes that upon accept- 
ance thereof, he does so subject to such condition... 1321 


ADMINISTRATIVE PROCEEDINGS 
ita A IN oi cerns elincsiesccaabeaboumenniimistuecn . ane 


AMENDMENT 
CO pee COE cere pereemereneenenesnnmncneemncmanionianen Ole 
458, 884. 


APPLICATION FOR LICENSE 
NN cists cess ccrorgestsseeeohensanscnelensrcigsinaoneendeseoiensesoeanisebicinlestbbsteangeseeititi 1806 


ARBITRATION 
Effect on settlement of claim Dy ccccerscnecsunmemeesmneennsnmmnnes 430 








), 


ow 
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ARRIVAL OF SHIPMENT Page 
FAILURE TO SHOW GUARANTEE OF TIME OF 
Evidence showing that the contract was the usual f.o.b. con- 
tract and that although complainant agreed to ship the 
cauliflower via the first truck out, it did not guarantee arri- 


val of the truck at destination at any particular time.......... 1217 
Guarantee of time of, in delivered sale w...cccccssssssscssssssssnsssneesesssseeses 965 
BANKRUPTCY 
Defense of, not meritorious in a disciplinary proceeding under 
ORR MEO nsciccccccrsansonaithaneaccconnmickcees eetanacetanigunneuateeunsimacaanetee rise ae 732 


DISMISSAL OF COMPLAINT BECAUSE OF 
Although bankruptcy proceedings do not, merely by virtue 
of their maintenance, terminate an action already pending 
in a non-bankruptcy tribunal, to which the bankrupt is a 
party, it is within the discretion of the Secretary to de- 
termine whether or not to proceed further with a reparation 
proceeding where respondent has been adjudged a bankrupt, 
but has not yet been discharged in bankruptcy and, under 
these circumstances, the Secretary dismissed the complaint 


writhiowt: DP ORIG siciits iicncisemenscietbibnieniaanccinomacinndonainnien | OM 
179, 263. 

BRAND NAME 
Ne I a cesicccnsssonsosininensincseencictpsoceb stcuapteaasietvinbenicaitiatacpa tiem 970 


BREACH OF CONTRACT 
Billing of f.o.b. shipment in name of seller as consignee not con- 
SUSI: V5 BIA BL I atts heidi cicnsicdpincteaclacthent abel ccatbore 1416 


DEDUCTIONS FROM INVOICE PRICE BECAUSE: OF, NOT JUSTIFIED 
Even if it should be held that there was a breach of contract 
by complainant, respondent would not be justified in making 
a purely arbitrary deduction from the invoice price, as it 
has attempted to do, but would be required to prove the 
amount of loss sustained as a result of any such breach...... 


Effect of failure to give notice of restrictive embargo upon question 
OE ccissscsinctscoesesinsassosnusensiomnthnsperisessastttbatsscssnsiosetianacei ait a ata atiaha ide atta 965 


Purchaser entitled to deduct damages resulting f£rom.......cccececn 206 


BREACH OF EXPRESS WARRANTY 


Wi wichemnce Laibitice C0. UUW xncsicncsnesecstecsccnsnecthishocienins sissies 736 
BREACH OF IMPLIED WARRANTY 

Of merchantability of COMMOMIY ...cccscssssnssnennsnsensnsnssseeneneenssensnsenseneeenet 686 
BREACH OF WARRANTY 

Evidence showing, by failure to meet contract requirements............. . 1838 


ici al denna LIN seas dnnsinsisccnnnscnicnbataaiiiiaaapsinaimmamaiei . 1438 
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BROKER Page 
Evidence showing party engaged 88 eecrcumunnunnmninusununnmnnn 421 


BROKERAGE FEE 
ALLOWANCE OF REDUCTIONS FOR, AFTER REJECTION 
After rejection, it was quite proper for complainant, who was 
located in Texas, to have a broker handle the disposition of 
the goods in New York, and such charge was properly de- 
ductible from the gross proceeds obtained on resale 


Not allowed because not necessary incident to resale of com- 


ONE i cecagcecarcvectateeuradteeenvctctssessarcasaeeactoncccecaces cotta mececccnass orcs tteencedencicoens 


CANS 
Right to recover reasonable value Of -.cceecccsoesccssssesnssennseoneessssssesssesnesrsessssssnesse 


CONDEMNATION OF PRODUCE 
Tomatoes condemned by city authority because of “Late Blight Rot 


DF SS i SBS AUG AS cai ick di cc aR tA apse 


CONFLICT OF LAWS 
APPLICATION OF LAW OF COLORADO ON QUESTION OF WARRANTIES 


Upon the basis of conflict of law rules for ascertaining the 
nature and interpretation of a contract, and upon the evi- 
dence of record, the question whether the contract before 
us contains an implied warranty or warranties must depend 
upon the Colorado statutes and rules Of Gecisiom..eccccccccseecncunee 


EXTENT OF APPLICABILITY OF STATE LAWS UNDER ACT 
While the validity of contracts to sell perishable agricultural 
commodities in interstate commerce is to be determined by 
the federal act and the regulations issued under it to the 
extent that they are applicable, the law of the state the 
rules of which would be applicable under conflict of laws 
continues to be applicable to the determination of the ques- 
tion of validity to the extent that the federal act and regu- 
lations do not provide a rule for its SOLUtIOM 2... ecescssusssneesennere 


CONSIGNMENT AGREEMENT 


Cee RATA RE IO aii sinsitcticdsscttncsnsipcabecrsnninssictinsinecenioericeiiiaten 


CONTRACT OF PURCHASE AND SALE 
CONTINGENT MODIFICATION OF 
A stamped notation which apears on the Broker’s Memoran- 


dum of Sale reading, “If any adjustments or allowances are 
made from the original invoice railroad claim belongs to 
shipper unless otherwise specified,” is strictly a contingent 
modification of the rights and duties of the parties in the 
present f.o.b. contract, and since no adjustments or allow- 
ances were asked for or granted in this case, the conting- 
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CONTRACT OF PURCHASE AND SALE—Continued Page 
CONTINGENT MODIFICATION oF—Continued 
ency which would have modified the contract did not take 
place and, therefore, the parties are bound by terms of the 
AGES REUNITE GINO iscsi psestccsnssemssentlc eb arapceselschp toatl i 


EVIDENCE SHOWING PRODUCE WAS IN ACCORDANCE WITH TERMS OF 
Since the U.S. Standards for Potatoes prescribe a minimum 
diameter of 1% inches for U.S. No. 2 grade, 1% inches for 

U.S. Commercial, and 1% inches with not less than 40% 

6 ounces or more in weight for Size A, and the potatoes in 

car NP 90075 were certified at destination to be U.S. No. 2 

Size A grade with a minimum diameter of 1% inches mostly 

(55 to 90%) 6 ounces or larger, it is concluded that the 
potatoes were large size U.S. No. 2 grade as specified in the 


TUN caccncesssssosasepessivsiceccsccovceretessustnes site lntataraltigapatinnsosteatantataiceuaa haere paatacessencvennotos 
Failure to prove right to recover Umer onnceecsscssccsecsssseessseesescesessessesnssssonees 


INTERPRETATION OF PROVISION OF, IN’ ABSENCE OF AMBIGUITY 

Where the contract contained the provision that shipment 
and loadings should be at shipper’s option, respondent can- 
not read into the contract a provision that the potatoes were 
to be shipped at the rate of one carload per day, and, if 
respondent desired that complainant be bound by such a 
condition, it was for him to insist that such a condition be 
stipulated in the contract and, not having done so, respond- 
ent is bound by the terms of the contract which he signed 


CONTRACTS 
ESSENTIALS TO CONSUMMATION OF 
It is essential to the formation of a contract that there be a 
mutual manifestation of assent to the material terms of the 
contract 


CONVERSATION 
Not constituting agreement of CONSIGMMENE ...ncreceeesmnssssssemsemeessemesene 


COST OF INSPECTION 
LACK OF RIGHT TO RECOVER 
The cost of inspection is not properly allowable as an item 
of damages for the reason that it is considered as part of 
the cost of securing evidence 


COUNTERCLAIM 


Whaat OE sccsecsincrsctsiesncnecenesmcoreeneneicensesen striae areata ited aa 
762, 900, 977, 992, 1188, 1219, 1226, 
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DAMAGES Page 

EFFECT OF FAILURE TO PROVE AMOUNT OF, FOR BREACH OF WAR- 
RANTY 

Where respondent has failed to sustain the burden of proving 
the amount of damages sustained as a result of the breach 
of warranty by complainant under the two contracts, nom- 
inal damages of $1 should be awarded to complainant on 

each contract 1342, 1352. 


EFFECT OF FAILURE TO PROVE, FOR BREACH OF CONTRACT 

Although for breach of contract by complainant-seller, re- 
spondent-buyer would be entitled to damages measured by 
the difference between the value of potatoes meeting con- 
tract requirements and the value of the potatoes actually 
received, respondent cannot recover such damages, since it 
failed to sustain the burden of proving both values, because 
it failed to prove the value of the potatoes received, and 
speculation as to this value is not permissible. 


Loss sustained because of decline in market price not recoverable 


MEASURE OF, BASED 0ON— 
BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY 
Damages for breach of an implied warranty of merchantabil- 
ity is the difference between the value of the juice grapes 
actually delivered and the value of juice grapes meeting 
contract requirements 


Breach of warranty 
1338, 1355, 1438. 


BREACH OF WARRANTY OF SUITABLE SHIPPING CONDITION 
The complainant’s damage for breach of the seller’s warranty 
of suitable shipping condition would be the difference be- 
tween the value of the carload of lettuce at the time of 
delivery to complainant and the value it would have had if 


it had been as warranted 
1104, 1199. 


FAILURE TO DELIVER PRODUCE 
Where respondent failed to deliver several carloads of pota- 
toes as required by the contract between the parties, com- 
plainant is entitled to damages measured by the difference 
between the contract price and the prevailing market prices 
on the dates shipments should have been made 


Refusal to accept delivery 


Rejection of commodity 
169, 187, 262, 722, 784, 934, 1004, 1008, 1041, 1171, 1302. 
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DAMAGES—Continued Page 
MERCANTILE EXCHANGE PENALTY AS ITEM OF 

In an action for damages for failure to deliver several cars 
of onions purchased for resale on the Chicago Mercantile 
Exchange, where the evidence shows that the shipper’s fail- 
ure to deliver resulted in a penalty of $576 against com- 
plainant-buyer for nondelivery on the Exchange and that 
respondent-shipper was informed at the time of the trans- 
action of the possibility of such a penality in event of fail- 
ure to deliver the onions, held, that the penalty is a proper 
item of damages due complainant from respondent as a 
result of respondent’s failure to deliver onions in accordance 

Veli: Chie -COMBURRS,: saciicenetiancititidicuacmmmsrencineiaans LUE 


MITIGATION OF 

After an unjustified rejection by the buyer, the seller, in 
disposing of the shipment, is only required to make reason- 
able efforts to mitigate the damages, so that, if, in the sell- 
er’s judgment, a resale can be made to better advantage by 
diverting the car to another market than that by which it 
was rejected, and there is no indication of lack of diligence 
or bad faith in his so doing, the validity of the seller’s action 
will be upheld 


PROCESSING OF PRODUCE AS NoT PROPER MEASURE OF 
Where respondent knew that the potatoes were not suitable 
for making regular chips and that there was only a limited 
number of outlets for brown chips, it is concluded that such 
loss is not proper for consideration in computing the dam- 
ages with respect to the two carloads 


DEFAULT 

Admission of material facts alleged in the complaint Dy... . 70, 
72, 78, 82, 89, 91, 95, 97, 149, 155, 166, 168, 177, 

179, 196, 198, 201, 210, 220, 228, 252, 262, 272, 274, 

276, 278, 285, 426, 429, 441, 443, 448, 450, 463, 709, 

711, 720, 722, 735, 747, 749, 806, 808, 810, 812, 817, 

823, 861, 871, 876, 915, 917, 980, 984, 986, 988, 999, 

1002, 1004, 1018, 1044, 1046, 1057, 1059, 1061, 1067, 

1082, 1085, 1086, 1101, 1144, 1168, 1173, 1182, 1194, 

1222, 1229, 1247, 1250, 1252, 1254, 1278, 1280, 1282, 

1297, 1299, 1305, 1309, 1849, 1851, 1872, 1874, 1404, 

1418, 1427, 1431, 1433, 1453, 1456. 


Wrakwoie Of cael Time EtI Cy cscs eee ee 
70, 72, 78, 91, 149, 155, 166, 168, 177, 179, 196, 198, 
201, 210, 220, 223, 252, 262, 272, 274, 276, 285, 426, 
429, 441, 443, 448, 450, 468, 709, 711, 720, 722, 735, 
747, 749, 806, 808, 810, 812, 817, 828, 861, 871, 876, 
915, 917, 980, 984, 986, 988, 1002, 1004, 1013, 1046, 
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DEFAULT—Continued Page 


Waiver of Oral Hearing—Continued . 
1057, 1059, 1061, 1067, 1082, 1085, 1086, 1144, 1168, 
1173, 1182, 1194, 1222, 1229, 1247, 1250, 1252, 1254, 
1278, 1280, 1297, 1299, 13805, 1809, 1849, 1351, 1372, 
1374, 1404, 1413, 1427, 1431, 1438, 1453, 1456. 


DEFECT IN COMMODITY 
EFFECT OF FAILURE TO PROVE INJURY OCCURRED PRIOR TO TIME OF 


BILLING 

Since the question presented herein is whether the defect de- 
scribed as “sunken discolored areas, generally occurring 
over shoulders” is definitely a result of factors other than 
rough handling in transit if mechanical or other injury in 
transit could possibly have been a factor in the develop- 
ment of this defect, complainant’s claim must be denied for 
want of proof that the injury occurred prior to the date 
of billing, in spite of the possibility or even considerable 
probability that the injury occurred before that time 


DEFENSES 
Failure to establish 


DELIVERED SALE 
GUARANTEE OF TIME OF ARRIVAL OF SHIPMENT IN 

While complainant’s argument that where the seller does not 
guarantee time of arrival in a delivered sale, he cannot be 
held liable for the losses due to carrier delays is supported 
by some authority, this proposition may hold good if it can 
be shown that the shipper is not in any way responsible for 
the delay, but complainant cannot claim the benefit of this 
rule since it cannot show that complainant was in no way 
responsible for the carrier delays 


DELIVERY 
EFFECT OF FAILURE TO TAKE 
Where respondent failed to avail itself of the opportunity to 


inspect the onions, respondent’s failure to object promptly 
and to notify complainant within a reasonable time of its in- 
tention not to take possession of the merchandise amounted 
to an acceptance, making respondent liable for the purchase 
price, and respondent’s failure to take delivery of the onions 
and to pay the purchase price therefor is in violation of 
section 2 of the act for which reparation should be awarded 


Ce CRAIG sicitvccinensinsisiieticensieneeninrsincetentepeimpasenttatatiinpicepeseminas 6 


DEPOSITION 
Admissibility of exhibits by way of, offered as evidence 


DETERIORATION PERCENTAGE 
Not establishing lack of suitable shipping condition 
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Material term Of COMtract cccccssocsssscssssessseeseseaneee 


iced siih le cacndcccaclccle™ © aN 


DISCIPLINARY PROCEEDING 
CHARACTER OF 

A disciplinary proceeding does not deal with the relationship 
of the respondent to his creditors for the purpose of seek- 
ing compensation for the creditors but involves the rela- 
tionship of the respondent to the public at large, at least to 
that part of the public in the business of selling and buying 
perishable agricultural commodities 


DEFENSE OF BANKRUPTCY IN 
Bankruptcy is not a meritorious defense in a disciplinary pro- 
ceeding under the act 


DISCLOSURE 
FAILURE TO PROVE LACK OF, OF MATERIAL INFORMATION 

Respondent’s contention that complainant failed to disclose 
material information as to shipping point, date of ship- 
ment, and date of car arrival is without merit, since com- 
plainant furnished respondent with the name of the shipper 
as well as the shipping point, and it is reasonable to con- 
clude that complainant also supplied the shipping date and, 
furthermore, the evidence shows that it was a general prac- 
tice for buyers to ask the shipping date in those instances 
where the seller does not disclose such information 


DISCRETION OF SECRETARY 
To dismiss complaint because of bankruptcy of respondent............... 


DISMISSAL 
ACCORD AND SATISFACTION 

Where complainant sought to recover reparation for the un- 
paid balance of the purchase price of two carloads of toma- 
toes sold and delivered to respondent and the latter in its 
answer denied liability, held, that since respondent’s check 
sent to complainant and received and accepted by it in full 
payment for the produce constitutes an accord and satis- 
faction, the complaint should be dismissed. 927, 1321. 


Complainant’s petition for reconsideration dismissed for failure 


to show error in previous order 
270, 417, 444, 795, 911, 972, 1046, 1068, 1204, 1220, 1247, 1435. 


Of counterclaims 281, 
752, 900, 977, 992, 1188, 1219, 1226, 1286. 


DISCHARGE IN BANKRUPTCY 
Where respondent has been discharged in bankruptcy, the 


Complaint is Gisrrissed ...in.iccecccocvncueeneeeeueeeneeesieeenensemseneneeeectneeeseins —— 
92, 186, 263. 
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FAILURE TO ESTABLISH BREACH OF CONTRACT 
Where complainant alleged that respondent sold a carload of 
peaches without notifying it that the shipment was a 
“Tramp” car and that the delayed arrival of the peaches 
resulted in damages to complainant because of a market de- 
cline in the price of peaches, and respondent in its answer 
denied any liability, held, that (1) respondent sold to com- 
plainant not a “Tramp” car of peaches but a rolling car of 
the fruit which was at the time of sale in direct line of 
haul from shipping point to destination point; (2) diver- 
sion orders were promptly given to the railroad; (8) fail- 
ure to accomplish diversion was not due to negligence on 
the part of respondent; and (4) complainant has failed to 
establish by a preponderance of the evidence the alleged 
breach of contract by respondent on the basis of an implied 
warranty that the shipment would arrive at destination 
without delay and, therefore, the complaint should be dis- 


AINE 9 Rate Oia a eee SS te oe 


FAILURE TO ESTABLISH SELLER KNEW SALE WAS FOR DIVERSION 
Where complainant sought to recover from respondents for a 
supplemental transportation charge paid by complainant 
in connection with a delivered track sale of a carload of 
potatoes delivered by respondents to complainant, which 
charge was over and above the through rate, and was as- 
sessed by the railroad upon its discovery that the through 
rate from Chicago, Illinois to Huntington, West Virginia, 
was not applicable to the shipment of the potatoes because 
of the circuitous routing and diversion ordered by respond- 
ents prior to the track sale and delivery at Chicago, Illinois, 
held, that since the seller failed to show that the seller 
knew or should have shown that the potatoes were being 
purchased for diversion, the complaint should be dismissed 


FAILURE TO FILE COMPLAINT WITHIN LIMITATION PERIOD 
Where the informal complaint was not filed within the limi- 
tion period, the complaint should be dismissed for lack of 
jurisdiction 
FAILURE TO PROVE ALLEGATIONS IN COMPLAINT 
Where complainant offered no evidence to support the allega- 
tion that he granted allowances on two truckloads of ban- 
anas sold to respondent only on the latter’s assurance that, 
if the bananas were resold for more than anticipated, re- 
spondent would pay the balance of the purchase prices, and 
its vice-president testified that there was no agreement on 
respondent’s part to make further payments, the complaint 


should be dismissed 
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FAILURE TO PROVE DAMAGES 
Even if the tomatoes involved herein were in unsuitable ship- 
ping condition at time of billing, which question is not de- 
termined, complainant’s claim should be denied for failure 
of proof of the alleged damage sustained, and the complaint 
should be dismissed 


FAILURE TO PROVE RIGHT TO RECOVER 
Where complainant has failed to prove the right to recover 
from the respondent under the contract here involved, the 

complaint should be dismissed 


Failure to show commodity failed to meet contract specifications... 


FAILURE TO SHOW MARKET VALUE OF PRODUCE 
Where respondent failed to ship carrots of the size and grade 
contracted for, in the absence of any convincing evidence of 
the market value of the carrots delivered, the complaint 
should be dismissed and, in view of the conclusion that re- 
spondent breached the contract, the facts should be pub- 


FAILURE TO SHOW PARTIES ENTERED INTO CONTRACT 
Where the evidence shows that the parties did not enter into 
the alleged contract, for lack of proof of a contract binding 
upon respondent, the complaint should be dismissed 


FAILURE TO SUSTAIN ALLEGATIONS OF COMPLAINT 

Where the evidence indicates that the final disposition of the 
potatoes was made by respondent pursuant to complainant’s 
instructions and with complainant’s approval and, accord- 
ingly, complainant has failed to sustain the burden resting 
upon it of establishing by a preponderance of the evidence 
the allegations of its complaint, held, the complaint should 
be dismissed 


FAILURE TO SUSTAIN BURDEN OF PROOF OF EXISTENCE OF CON- 
TRACT AND ACCOUNT ON INDIVIDUAL CAR BASIS 

Where complainant has failed to establish by a preponderance 

of the evidence the existence of a contract between the par- 

ties for the sale of cars of pascal celery consigned by com- 

plainant to respondent and an accounting by respondent 

therefor on an individual car basis, held, the complaint 
should be dismissed 


Failure to sustain burden of proof as to terms and conditions of 
the contract relied upon 


FAILURE TO SUSTAIN BURDEN OF PROVING OF EXISTENCE OF CON- 


TRACT 
Where neither party has submitted corroborated evidence in 
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FAILURE TO SUSTAIN BURDEN OF PROVING OF EXISTENCE OF CON- 
TRACT—Continued 
support of their respective versions of the contract terms, 
and complainant has not sustained the burden of proving 
that the parties entered into a contract with respect to the 
produce here involved, held, the complaint should be dis- 


FAILURE TO SUSTAIN BURDEN OF PROVING TRANSACTION WAS SALE 
Where complainant has failed to sustain the burden of prov- 

ing that the transaction was a sale, held, the complaint 
URN TPO ENN ssn ca escent vccecbeacgcsco ansehen 


INSTITUTION OF COURT PROCEEDINGS 
Where the controversy has been made the subject of a court 
proceeding, the complaint and counterclaim are dismissed 
without prejudice, since the Secretary has no authority to 
stay the court proceeding, and to proceed administratively 
would not only involve a conflict of jurisdiction but would 
place upon the parties the undue burden and expense of 
two presentations of the Same CONTTOVETSY drecsscscnscsneeseetsseessemeene 


LACK OF LIABILITY OF AGENT ACTING FOR DISCLOSED PRINCIPAL 

Where the evidence shows that respondent acted as an agent, 
and that prior to the transactions he fully disclosed such 
fact to complainant, together with the identity of the prin- 
cipal for whom he was acting, held, that as agent for a 
disclosed principal respondent is not individually liable for 
the commissions due to complainant and, accordingly, the 
Complaint should be Aismissed ....ccoeescsocseeesecssceeeereeeerseneeseeeeererees 


Dan es aurea eo aneiuinniels 


PAYMENT IN ACCORDANCE WITH PREVIOUS ORDER 
Since respondent has paid to complainant in accordance with 
a previous order and has thus fulfilled its obligations to 
complainant and has not violated the act, the complaint in 


GEATIN SIE BA” MINIT nsec sts cesscscnsnesnascsneinccs lsorsbesnesebcns bi 


PETITION FOR RECONSIDERATION 
Where the previous order is supported by evidence of record 
and the applicable principles of law, the petition for recon- 


sideration is dismissed 
270, 417, 444, 795, 911, 972, 1046, 1068, 1204, 1220, 1247, 1435. 


Rejection of commodity not without reasonable cause. 
1160, 1248, 1817, 1406, 1441. 


SETTLEMENT BETWEEN PARTIES 
Where the Department was notified by complainant’s attor- 
ney that respondent had paid to complainant the full amount 
in controversy, indicating that the complaint may be dis- 
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SETTLEMENT BETWEEN PARTIES—Continued 
missed, the complaint, accordingly, is dismissed.................... iii 
79, 87, 193, 298, 423, 426, 754, 813, 823, 824, 
945, 946, 1020, 1107, 1184, 1208, 1254, 1381, 1382, 1458. 


SETTLEMENT BY ARBITRATION 
Where it appears that the issues joined by the pleadings in 
this proceeding under the act are the same as those sub- 
mitted for arbitration and that such issues have been 
considered and determined in the arbitration proceeding, 
held, no issues remain for determination by the Depart- 
ment and, therefore, the complaint should be dismissed 


DIVERSION OF SHIPMENT 
Applicability of implied warranty of through rate ince scsi 


DOORWAY INSPECTION 
Effect of 


DUMPING OF PRODUCE 
Paiiure to: eutabiiahs: mecousity: £0 cssisissssceoncconscsomnssssiensoctenisitesibssesitcsataslipstsiitic 


ELECTION OF REMEDIES 
EFFECT OF FILING OF CLAIM AGAINST CARRIER 

The filing of a claim against the carrier to protect the secur- 
ity interest from the running of the period of limitations on 
claims is not necessarily inconsistent with the present ac- 
tion on the contract brought against respondent-purchaser, 
and the mere filing of a notice of claim against the carrier 
is not such an act as would amount to an election of reme- 
dies, even if the actions against the carrier and against 
respondent were clearly inconsistent 


In counterclaim based upon same subject matter as that before 
State Court 


EVIDENCE 
ADMISSIBILITY OF, WITHOUT REFRESHING MEMORY UPON BASIS OF 
RECORDS 

Where it appears that the deponent’s testimony in answer to 
certain interrogatories was based upon recollection solely, 
without utilizing records to refresh his recollection of the 
transactions in question, held, it is immaterial that the de- 
position does not conclusively show whether the witness was 
refreshing his memory upon the basis of records, since 

the absence of such records requires a consideration of the 
probative value to be assigned to the deponent’s answers to 

the interrogatories, and not to the admissability of such tes- 


RROD | ices diclinninisdiielieilaalicii taalcialelctiNirlilaenteien 


1048 
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ADMISSIBILITY OF EXHIBITS BY WAY OF DEPOSITION OFFERED AS 

Where a party does not expect to appear at the hearing and 
wishes exhibits attached to the pleadings introduced in evi- 
dence, the proper procedure is to submit them by way of 
deposition. In that way the proper groundwork can be laid, 
the exhibits identified, they can then be offered in evidence, 
and their significance can be explained 


ALLOWANCE AGREEMENT 

Evidence showing that the parties entered into an allowance 
agreement providing for the acceptance and payment of the 
purchase price by complainant to respondent of a carload 
of celery, and for the payment by respondent to complain- 
ant of an allowance, and complainant accepted and paid for 
the shipment but respondent has failed and refused to pay 
the allowance 


Breach of contract 
Breach of warranty by failure to meet contract requirements 
Broker obtained proper allowance from shipper. 


BROKERAGE AGREEMENT 
Evidence showing that complainant negotiated a contract on 
behalf of respondent in accordance with the brokerage 
agreement entered into between the parties, and respond- 
ent failed to pay the brokerage fC nesses 210 


BURDEN OF PROOF AS TO— 
ABNORMAL DETERIORATION OF COMMODITY 
Evidence showing that in this f.o.b. sale, under the regulations 
under the act, the celery was required to be in suitable ship- 
ping condition, but respondent has failed to sustain the 
burden of proof to show that the celery was abnormally 
deteriorated upon arrival at destimation .c.eescsscssnssssssssssesen . 


Agent exceeding his authority 


Agreement relative to condition Of £rtit ...rcceeus 


Allegations of the complaint 
Divergent OE: ASAIO si scccestssncesicvissensictaeesbaesiseasnDassceshipapclaisisssiewctcsltt Nhat 
Amount of damages for breach of warranty 


BREACH OF WARRANTY 
The purchaser must establish by a preponderance of the evi- 
dence any breach of warranty, express or implied, and any 
damages recoverable as a result thereof.....ccccccscsrmnsmemenntmenene 


COMPROMISE AGREEMENT 
Where respondent alleged that the parties entered into an 
oral compromise agreement for the payment by respondent 
to complainant of a certain amount and that complainant re- 
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BURDEN OF PROOF AS TO—Continued 
COMPROMISE AGREEMENT—Continued 
fused to accept the check for that amount, held, that upon 
this conflict of the testimony, and in the absence of cor- 
roborated evidence, respondent has failed to sustain the 
burden upon it of proving the alleged compromise agree- 


Development of decay 

Establishment of defenses 

Existence of consignment contract 

Existence of contract and account on individual car basis 


Joint account agreement provided for the payment of personal 
expenses 


Practice to ship celery in paper-lined crates 
Quality of Produce 
Shipment failing to meet contract specifications. 


TERMS AND CONDITIONS OF CONTRACT 
Where complainant offered no proof and, accordingly, failed 
to sustain its burden of proof to establish the terms and 
conditions of the contract relied upon, the breach thereof 
by respondent and the damages sustained, the complaint 
should be dismissed 


Transaction constituted sale 
Circumstances showing lack of negligence of broker 


Compliance with terms of contract of purchase and sale 
1177, 1211, 1226. 


Conversation not constituting agreement of consignment 
Deterioration of produce was abnormal 

Deterioration of produce was not abnormal 

Diversion orders were promptly given to the railroad 
Existence of agency 


Failure to deliver potatoes in accordance with contract specifica- 
San ease ocean rrssecrccecteict eseteevseitaicseisaristnedecsssedeis srt tealaisieisaigs a sbiieascaa ata ia 


Failure to exercise proper degree of care in disposing of commod- 


FAILURE TO PROVE— 
Agent exceeded his authority -..cccecc:cmnemsnmnenenennmenmensmsnmuanenenn niin: Lane 


Agent negligently performed his duties .cccnunnunnnnnnemmnnene 1211 


Allegations in answer to complaint 
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FAILURE TO PROVE—Continued 
Amount of proceeds received from sales of Produce. 1188 


EES | REESE RIES RE gy eee eRe es Sone 1079 


reath of ce Wett cede ed eee 180, 
858, 970, 1286. 


Breach of express and implied warranties of fitness for use 1152 
I oa ccneec cuentinsiemingeeiasizecaseiet oe 
Breach of warranty that beans were of fancy quality............... 739 
Breach of warranty as to grade, quality or condition................. 1233 
Commodity failed to meet contract specifications wcmmnunme 1062 


Complainant was dilatory in giving respondent notice of the 
shipment of the first three carloads of potatoes ww -eLo 


CORRTIATNNE ATONE Sis iccisssssiccttrsscesinstissticacnsinicannnrpstinacsiinenscinscicicianiien - LOUD 
Damages resulting from unreasonable delay in reselling fruit 1152 


Damages resulting from alleged unsuitable shipping condition 
C6 COINS veiricicimtobde de Io ee ee ee 687 


Deceptive practices, fraud and concealment -.cceecccsasessessesenesseensss 1313 
Dumping of produce was necessary 1286 
Failure to make immediate shipment ecco 1091 
Guarantee of arrival of produce at specified time 1332. 
RAI. MANRIRR Ny OE II sa eccisnscetscincorsatcrnncecoseretncessntniitinneemneccppaine 1366 
Lack of opportunity to fully inspect Produce wcmumsmnnnnnnne 1215 
Lack of suitable shipping CONdition .eeccccccmssnsmmnsmsmnnemenuunnnn 999 
MISREPRESENTATION OF PRODUCE 
Where respondent alleged that the produce was misrepre- 
sented; that it had no market value; and that complainant 
knew or should have known that the produce was not in 


merchantable condition at the time of sale, held, that no evi- 
dence was submitted by respondent in support of its allega- 


eri otic eesiauhadisneenrndeeesstlisermacanriesiesaiationes 


Representation that car doors had not been opened enroute to 
ER ashe vacssconsaceerceicausecsstte ets sscssitenccenpts tabaci 


RECISSION OF CONTRACT 

Respondent has failed to sustain the burden of proving a 
recission of the original contract or the making of a new 
contract under which he was to sell the potatoes for com- 
plainant’s. aGCOUNt iiisiiieniancinitnbhinnciitbntnatinlibittiaiciabhiiiiniome 1984 


Strawberries contaimed maggots -..eceecscsccecrsseeessersessnsssensssnseseassssnssssussseses 1366 
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F.0.B. SALE WITHOUT WARRANTY OF SUITABLE SHIPPING CONDITION 

Where the evidence shows the melons were sold on the basis 

of the inspection made at the shipping point, without any 

warranty of suitable shipping condition, complainant is en- 

titled to an award of reparation in the amount of the pur- 

chase prices of the melons and the counterclaim should be 
dismissed 


FRAUDULENT MISREPRESENTATION OF QUALITY OF PRODUCE 
Where respondent admitted that the potatoes involved in 
several shipments were sold and invoiced as U.S. No. 1 
potatoes and that most of the defects existing in them were 
defects that would exist before the potatoes were harvested, 
but contended that some of the potatoes were sold as com- 
mercial grade, held, that respondent’s contention is incon- 
sistent with his admission that all of these potatoes were 
invoiced as U.S. No. 1 and that the evidence establishes an 
intent on the part of the respondent to sell as U.S. No. 1 
potatoes that were of an inferior Frade .nnceecscocsecrrssrsssnreerseeeereesnee 


Informal complaint not filed within limitation period 


Lack OF MUTUAL ASSENT AS TO CONTRACT PRICE 

Where complainant sought to recover the balance of the pur- 
chase price of two carloads of apples allegedly sold to re- 
spondent at a certain price per crate f.o.b. and respondent 
maintained that the price was on a delivered basis and that 
it has fully paid on that basis, held, that there was no 
mutual understanding between the parties as to the price 
and, therefore, respondent is liable for the difference be- 
tween the reasonable value of the apples as indicated by the 
net proceeds and the amount already paid complainant. 


MEANING OF TERM “PICKOUTS” 

Where respondent admitted that he purchased “pickouts” but 
denied that they were to be “culls” or “dogs” and alleged 
that they were to be “pickouts” from No. 1 potatoes, and 
the evidence offered by complainant shows that the potatoes 
were “pickouts” from No. 1 grade potatoes, held, that in 
the absence of other evidence on the question, the parties 
intended the term “pickouts” to mean “pickouts” from No. 1 
grade potatoes; that respondent has failed to sustain the 
burden of proving that the potatoes delivered were not in 
suitable shipping condition; and that the potatoes delivered 
to respondent were “pickouts” from No. 1 grade potatoes. 


NATURE OF, ADMISSIBLE IN ADMINSTRATIVE PROCEEDING 
In administrative proceedings presiding officers are expected 
to admit not only all evidence which is clearly admissible, 
but also all evidence of doubtful admissibility, but this does 
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NATURE OF, ADMISSIBLE IN ADMINISTRATIVE PROCEEDING—Continued 
not mean that all evidence received at the hearing must be 


considered as competent and admMissible........eccccscsscesssesssensemseseeeen 1358 
Probative value of, to be assigned to deponent’s answers to inter- 
TI se ca bicctacet ce cccnsale se aS ae hace a, 1052 
Produce was handled under normal transportation service and con- 
RU i gc a Te 1243 
Produce was not in suitable shipping Condition ....c.cccccssssssnssessesnsseseesneesen 1243 
Prédiiodwran Sree Srviks eld Tron G irae 1008 


PROMPT AND PROPER SALE 
Evidence held to show that the resale of the rejected carload 
of tomatoes by the broker at auction on behalf of complain- 






ant-seller was properly made for the best price obtainable..... 180 
Quality of, establishing f.o.b. acceptance final CONtTACE.....cccccccssssssee 1008 
Refreshing of memory in absence Of records .nedceccrssccsssssrsseesseessseesesnseeennseesien 1052 
I I 1226 
Sale on consignment basis .......... 281 
Sale of a rolling car of fruit and not a “Tramp” Cav......ccccccssseenn 858 
Suitable shipping condition Of COMMOAItY -errcecscssessesssssesessessnseenssesssseeseneee 172 
Weight of, as to liability of partnership .......cccccsssessssssesssssssssssussssnssensees 817 
Weight of, given to inspection certificates as against personal 

IIR sia nccc ats echecaks cee b eae eich baa ecg bi hsenene 1091 
Weight of, showing fruit was sold f.o.b. shipping point as to price, 

but on a delivered basis as to grade and condition... ssssssmen 1160 
Weight of, showing produce was sold on an f.o.b. shipping point 

IMR se ceesscss isc occahaishcscresapiaiin cs thaeesSoresbebas oni ceeens endtasesrsrtsognsseiaetesSceksigsoneitanio 1074 
Weight of, showing resale price was reasonable .u......csssusssssssssessssseen 1091 

FIELD FROST DAMAGE 

Evidence showing tomatoes delivered were free frOm.....cccessesssese 1008 


FITNESS FOR RESALE 


INAPPLICABILITY OF IMPLIED WARRANTY AS TO 
The implied warranty as to fitness is not applicable in the 
sale of a perishable agricultural commodity to a dealer 
where, as in this case, both parties are on an equal footing 
with years of experience in the fruit and vegetable trade, 
and respondent inspected the celery and relied on its own 
Sm Th sais iscsi ovens sitsboeceesbtecihehianiin cb icahntileahasiaseaicinbaeomencee 188 
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Buyer’s right of rejection FOr necccmemnnmnmenmemnmmunmunnumnnnnnndtl 47, 1328. 


FAILURE TO ESTABLISH 

Where respondent contended that the words “shipment load- 
ings shipper’s option” in the contract which complainant 
prepared are in lower case letters, whereas the remainder 
of the contract is written in capitals, and that complainant 
was thus attempting to make this controversial term as 
inconspicuous as possible, and this induced respondent by 
fraud and misrepresentation to execute the contract, held, 
that respondent’s contention is without merit, since by re- 
spondent’s own testimony it is shown that he objected to the 
written contract because it did not specify that the potatoes 
were to be shipped at the rate of one carload per day, so 
that, under these circumstances, it cannot be said that 
there was fraud in the inducement which would render the 
contract void 


F.0.B. ACCEPTANCE CONTRACT 
Existence of, not inconsistence with seller’s warranty of suitable 
shipping condition 


F.O.B. ACCEPTANCE FINAL SALE 
BUYER’S RIGHT OF REJECTION FOR FRAUD OF MISREPRESENTATION IN 
The acceptance final term of a sales contract does not affect 
the buyer’s right of rejection for fraud or misrepresentation 


LACK OF BUYER’S RIGHT OF REJECTION IN 
The “Chicago acceptance final” term contained in the tele- 
type communication between the parties herein constituted 
an f.o.b. acceptance final contract.under which the buyer 
surrendered all right of rejection and all right to claim dam- 
ages for lack of suitable shipping condition of the commod- 
ity, except that the buyer could recover from the seller for 
damages caused by the latter’s failure to comply with the 
contract as to the character of the goods, the time of ship- 
ment or other material provision of the agreement............ a 


QUALITY OF EVIDENCE ESTABLISHING 
To establish an acceptance final contract the evidence must 
be clear and convincing 


F.0.B. SALE 
As defined by the regulations under the act 


BuYeEr’s RIGHT OF REJECTION IN 
Under the regulations under the act, in an f.o.b. sale, the 
buyer assumes all the risk of the damage in delay of tran- 
sit not caused by the shipper, and the buyer has the right 
of inspection at destination before the goods are paid for, 
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but only for the purpose of determining that the produce 
shipped complied with the terms of the contract at time of 
shipment, subject to the provisions covering suitable ship- 
ping condition, and this right of inspection, however, does 
not convey or imply any right of rejection by the buyer 
because of any loss, damage, deterioration, or change which 
has occured in transit 


EVIDENCE SHOWING TRANSACTION BASED ON 
Where the weight of the evidence supports respondent’s ver- 
sion of the basis of sale, and complainant has failed to sus- 
tain the burden of proving that the sale was made “f.o.b. 
shipping point acceptance,” held, the agreement between the 
parties called for nothing more than a purchase and sale 
of a carload of peaches on aN f.0.bD. DASIS oecccccsemnnnmnnd 1, 1219. 


Meaning of term 879 


PASSAGE OF TITLE IN 
In an f.o.b. sale, title passes to the buyer at shipping point 
and the buyer assumes all risk of damage and delay in tran- 
Sit. not caused by the shipper - 1icccseciceccsnassssicisipennsrsrseipiiscsenntecserrnrscnessene 


Requirement under, that produce be in suitable shipping condition 


RIGHT OF INSPECTION BY BUYER IN TRANSACTION BASED ON 
In an f.o.b. sale the buyer has a right of inspection at destina- 
tion, but such right of inspection does not convey or imply 
any right of rejection by the buyer because of any loss, 
damage, deterioration, or change which has occurred in 
transit 


WARRANTY OF SUITABLE SHIPPING CONDITION IMPLIED IN 

It is immaterial whether the sale was negotiated on the basis 
of the warranty claimed by respondent which included 
“sound condition on arrival,” or on the basis of the lettuce 
being “good marketable produce with a showing of some 
seeder stalk” as alleged by complainant, since, in effect, 
either basis amounts to no more than the warranty of suit- 
able shipping condition which is implied in an f.o.b. sale 


F.O.B. SHIPMENT 
BILLING OF, IN NAME OF SELLER AS CONSIGNEE 
There is no requirement in the act or regulations thereunder 
that an f.o.b. shipment be billed directly to the purchaser, 
and it is recognized that the seller has the right to retain 
control over the shipment for security purposes and may do 
so by naming himself as consignee in the bill of lading, and 
therefore, the naming of complainant as consignee in the 
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BILLING OF, IN NAME OF SELLER AS CONSIGNEE—Continued 
bill of lading issued on the first three carloads of potatoes 
was not a breach of contract 


HEARING 


DENIAL OF REQUEST FOR CONTINUANCE OF 

Where respondent’s Vice President requested a continuance 
of the hearing because respondent company had only re- 
ceived notice on the date of hearing and also because re- 
spondent’s President who handled the transaction for the 
company was absent in California, held, that the Presiding 
Officer’s denial of such request was justified inasmuch as 
the service of notice of hearing was made upon respondent 
in a sufficient and timely manner and in accordance with 
the rules of practice 


HEARSAY EVIDENCE 


INSUFFICIENCY OF, TO OFFSET SWORN TESTIMONY 
Where the only proof in support of respondent’s version of 
the agreement is the testimony of a witness, who conceded 
that he was testifying from information furnished by his 
father, and not from his own personal knowledge, held, that 
such testimony, based on hearsay, is wholly insufficient to 
offset complainant’s sworn testimony which was subject to 
COW INTRO incscecepicdee ccna cacecinccessesrcndectenencleneemsereebpoeial ss 


IMMEDIATE SHIPMENT 
Failure to show delay of 


INFORMAL COMPLAINT 
SERVICE OF, AS MATTER OF DISCRETION 

The questions of whether or not informal complaint shall be 
served, and, if so, when it shall be served, are left to the 
discretion of the Branch, and there is no valid objection to 
the manner in which the Branch exercised its discretion in 
this case, where the informal complaint was held in abey- 
ance and service thereof temporarily withheld for the reason 
set forth herein 


INSPECTION 
Effect of failure of purchaser to Make ....c.ccccscsssasesssessnsennssesnssesnssesnnsnnsensee 


EFFECT OF, ON QUESTION OF WARRANTIES 
The mere fact that the purchaser’s agent inspected shipment 
of the potatoes, or had an opportunity for inspection of some 
or all of them, does not necessarily make the transaction a 
purchase after inspection with no warranties 
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INSPECTION—Continued 
EFFECT OF PURCHASE AFTER 
Where a buyer purchases produce after his own inspection, he 
is liable for the full purchase price regardless of whether 
deterioration is later found in the merchandise. 


EFFECT OF REPRESENTATIVE INSPECTION 
Although it is understood that the more detailed the inspec- 
tion, the more accurate the results, so that an examination 
of the entire 320 crates of lettuce would be more indicative 
of the true quality and condition than an examination of 
20 or 30 crates, such difficulty is inherent, to a certain ex- 
tent, in any type of representative inspection 


Failure to show lack of opportunity to inspect occccscssscesssresessesssessnseseneeee 55 


Federal certificates evidencing that produce possessed no commer- 
cial value 


OPPORTUNITY FOR 
Where it is alleged respondent made only a doorway inspec- 
tion of the celery contained in a railroad car, and that such 
inspection did not reveal the true condition of the celery, 
and where there is no evidence that the celery in the door- 
way was not representative of the quality of the celery 
loaded elsewhere in the car, held, that respondent had a full 
and complete opportunity for inspection, and that if respond- 
ent did not trust its own judgment, it should have obtained 
an express warranty or guarantee as to the absence of latent 


defects 
Sale cf. DESEO ASO ION ieinseiessncsisinscnsnesssinsessocosahestesoan artobiaatecnanendaslestnt i 


INSPECTION FEE 
Allowance of 


INSPECTION CERTIFICATE 
EVIDENCE OF QUALITY OF FRUIT 
While the inspection certificate issued at shipping point on 
October 8, 1951, shows only that the carload of grapefruit 
graded U.S. No. 2, this does not mean that a high percent- 
age of the grapefruit in the car could not actually be of 
better quality so as to justify the description of the car- 
load as U.S. No. 2 or better and, furthermore, the official 
inspection made at destination showed that the car con- 
tained 55 percent U.S. No. 2’s and 45 percent U.S. No. 1’s, 
with only 2 percent skin breakdown, and therefore clearly 
supports the statement that the carload contained U.S. No. 


2 or better 
PRIMA FACIE EVIDENCE 
Inspection certificate is admissible as prima facie evidence 
of the truth of the statements therein contained... 5 


Page 


1199 
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INSPECTION CERTIFICATE—Continued Page 
VALUE OF, IN ESTABLISHING CONDITION OF PRODUCE 

A paragraph added by the inspector, 3 days after arrival of 
the potatoes, indicating “final inspection” in respondent’s 
warehouse and showing soft rot decay, early to advance 
stages, ranging from 4 to 38 percent, is of no value in es- 
tablishing condition of the potatoes on arrival 3 or 4 days 
prior, where it appears that respondent allowed the pota- 
toes to remain in the car 2 days before unloading, and there 
is nothing in the record to show whether the potatoes were 
under refrigeration after arrival and unloading into re- 
spondent’s warehouse 


Weight of evidence given to, as against personal examination 


INTERPRETATION OF PACA 
By DEPARTMENT 
Departmental interpretation and construction of the act pro- 
vides that a “Brokers Standard Memorandum of Sale” is 
signed by the broker as agent for both parties and is evi- 
dence of the terms of the contract, unless immediate objec- 
tion thereto is made by one of the parties 


TRANSACTION CONSTITUTING 
Respondent’s contention that the sale of the watermelons was 
not in interstate commerce is without merit, since the car- 
load of watermelons moved from Trenton, Florida to Pitts- 
burgh, and was sold to respondent the following day, there- 
fore, at the time of sale, the shipment had not come to rest, 
and did not lose its interstate character 893, 1226. 


INVOICE 
EFFECT OF FAILURE TO MAKE OBJECTION TO 
Since respondent made no objection to complainant’s invoice 
listing it as sole purchaser of the carload of peaches, it is 
concluded, under the circumstances, that between the par- 
ties, respondent was the purchaser of the entire carload of 
peaches 


Effect of, on question of sale by description 


JOINT ACCOUNT 
PAYMENT OF PERSONAL EXPENSES 
The usual or customary practice is for each member of a 
joint account to pay for his personal expenses 


JURISDICTION OF SECRETARY 
Lack of, of counterclaim because of respondent’s election of reme- 
dies and failure to meet statutory limitation period... . 


Lack of, over counterclaim which arose out of a transaction dif- 
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ferent from that in the complaint and was not filed within 
9 months after the cause of action accrued 


LACK OF, OVER Party Not SuBJECT TO LICENSE 
Where respondent is not licensed under the act and the record 
fails to indicate that he is subject to license, the complaint 
will be dismissed for lack of jurisdiction of Secretary under 
the act 


Over grower and shipper of produce 


LATENT DEFECT 
Evidence showing produce became a total loss by reason of. 


LICENSES 
APPLICATION FOR, GRANTED 
Since the claims of the creditors of the former corporation 
listed in the Notice to Show Cause have been settled, and 
inasmuch as the basis no longer exists for the denial of a 
license to the applicant, an order should be issued granting 
the applicant the license requested 


Denial of application for, because of failure to pay for numerous 
purchases of produce 


ESTOPPEL TO SEEK RELIEF UNDER ACT BY PERSON NoT BEING 
LICENSED 

Since section 6(a) of the act expressly provides that any per- 
son complaining of any violation of any provision of sec- 
tion 2 may apply to the Secretary for relief, a complain- 
ant in a reparation proceeding is not estopped from prose- 
cuting a claim because complainant was not licensed under 

the act at the time of the transaction 


Lack of jurisdiction of Secretary over party not subject to 


REVOCATION OF, BECAUSE OF FLAGRANT VIOLATIONS OF ACT 
Since respondent’s failure to pay for the shipments as set 
forth in the findings of fact constitutes repeated and fla- 
grant violations of section 2 of the act, his license should 
be revoked and the facts published 


REVOCATION OF, BECAUSE OF SUBMISSION OF FRAUDULENT INVOICES 
Since respondent’s submission of the fraudulent invoice con- 
stitutes a wilful and flagrant violation of section 2 of the 

act, his license should be revoked in the public interest 


SUSPENSION OF, FOR FLAGRANT VIOLATIONS OF ACT 
Where the evidence established that respondent repeatedly 
violated the act by selling potatoes of an inferior grade 
which respondent, for a fraudulent purpose, represented 
to meet U.S. No. 1 standard, respondent’s license is sus- 
pended for for a period of 90 days 








— Ss 
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SUSPENSION OF, FOR FLAGRANT VIOLATION OF AcT—Continued 
Because of the flagrant violations, the length of the period 
during which they occurred, the nature of some of the vio- 
lations and the circumstances, respondent’s license is sus- 
pended for a period of 60 days, and his application for a 
new license is denied until after the expiration of the sus- 
SIO RN eh ee eects ena cence 725 

















SUSPENSION OF, HELD IN ABEYANCE 

Since respondent’s failure to pay for numerous shipments con- 
stitutes a violation of section 2 of the act, his license is sus- 
pended for a period of 30 days, but this suspension is to 
be held in abeyance and should not become effective unless 
respondent is again found to have violated the act or the 
regulations thereunder within six months from the date of 
WER I gi cioncscsoercntesssciniessnssoeestnprnlsheetcceaglatee mht eblamemecahets 













LIMITATION PERIOD 
Effect of failure to file counterclaim WitHitinnccsscsssssssssssssnesssssssesesesssee 









EVIDENCE OF INFORMAL COMPLAINT NOT FILED WITHIN 

Where respondent contended that the cause of action accrued 
on July 30, 1949, the date of complainant’s joint account 
statement which was ten and one-half months prior to the 
filing of the informal complaint, and complainant urged that 
the complaint was timely filed because this was a running 
transaction in which there were credits and debits between 
the parties, and as late as March 2, and July 22, 1950, com- 
plainant sent memoranda to respondent showing that the 
latter had been credited with one-half of the net amounts 
recovered on claims filed with the carrier, held, that since the 
undisputed evidence in this proceeding is that on or before 
July 30, 1949 the alleged joint venture was completed, the 
fruit having been disposed of, the conclusion must be reached 
that the cause of action accrued not later than July 30, 
1949 when complainant ascertained that the loss had been 
sustained, for, if this were not so, complainant would not 
have sent to respondent the joint account statement setting 
forth one-half of the loss claimed due to respondent............. 




















MARKET VALUE OF COMMODITY 
LOWEST JOBBIN® PRICES AS 

In the absence of other evidence the lowest jobbing prices at 

destination will be considered as evidence of carlot market 


Weta GE CG TIRING ices: siciossccnsircnscrsssern suitcase . 1199 
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MEMORANDUM OF SALE 


EFFECT OF FAILURE TO INCLUDE ALLEGED AGREEMENT IN 

In view of the conflicting testimony of the parties, and the 
failure of complainant to include in the invoice a reference 
to respondent’s alleged agreement to purchase the apples 
subject to some bruising and water core or to make timely 
objection to its omission in the memorandum of sale, it is 
concluded that complainant has failed to sustain the bur- 
den upon it of proving by a preponderance of the evidence 
that respondent agreed to purchase the apples subject to 
some bruising and water core 


MERCANTILE EXCHANGE PENALTY 
As item of damages 


MERCHANTABILITY OF COMMODITY 
BREACH OF IMPLIED WARRANTY OF 
Since the tomatoes were bought by description and the re- 
spondent-buyer had no opportunity to inspect them prior 
to the sale, by operation of § 15 of the Uniform Sales Act, 
the contract herein contains an implied warranty by com- 
plainant of merchantable quality of the produce 


IMPLIED WARRANTY OF 
Where mixed black juice grapes were not sold on a grade 
basis, they were not required to meet the standards for 
U. S. No. 1 juice grapes, but they were required to meet the 
implied warranty of merchantability. A shipment contain- 
ing an average of approximately 20 percent raisined berries 
held not to be merchantable 


NOMINAL DAMAGES 
For breach of warranty, where actual damages not shown 


NORMAL TRANSPORTATION SERVICES AND CONDITIONS 
Facts SHOWING 

From the evidence of record, it may be assumed that the trans- 
portation services and conditions were normal because the 
car arrived in Chicago on the day following the sale with 
the temperature of the lettuce 34° Fahrenheit top and bot- 
tom, at the doorway, and ice in the bunkers approximately 
one foot from the top 1199, 1243. 


NOTICE OF BREACH OF WARRANTY 
Timeliness of 


NOTICE OF REJECTION 
Failure to give, as constituting acceptance 
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OFFICIAL NOTICE 
OF MARKET VALUE OF PRODUCE 
The market value of the onions involved here is determined 
from the market quotations contained in the U. S. D. A. 
Market News Reports, of which official notice is taken 


OF PERCENTAGE OF TOLERANCE 
According to USDA Miscellaneous Publication No. 98, page 
29, of which official notice is taken, potato leak and sun 
scald are of field origin, and the U. S. Standards for Pota- 
toes provide a tolerance of not more than 1 percent for 
soft rot or wet breakdown 


PASSAGE OF TITLE 
In f.o.b. sale 


PICKOUTS 
Meaning of term 


POTATO CHIPS 


Theories concerning findings of suitability of potatoes for making 
light-colored chips 


POTATOES OF WHITE ROSE VARIETY 
Theory concerning findings for making light-colored chips 


PRICE ARRIVAL BASIS 
Effect of shipments made on 


PRINCIPAL AND AGENT 
APPLICABILITY OF RULES OF WARRANTIES TO RELATIONSHIP OF 
Under existing law it is doubtful that rules pertaining to 
warranties in sale of personalty are applicable to the rela- 
Gloorashikin” GE Br TaiGhengel UA GGIAG scctcesccssscscrsieesessnesncssicvsnseescemssicnieci ‘ 


Availability of defenses to respondent in suit brought by factor in 
its own name 


BROKER’S DUTIES OWED TO PRINCIPAL 
Where a broker, upon rejection of a shipment by the pur- 
chaser, dictated to the railroad agent a telegram notifying 
the seller of the rejection and containing advice from the 
broker to the seller to divert the shipment, held, the broker 
fulfilled its obligation to the seller, since a telegram to the 
seller over the broker’s signature would merely have given 
the seller information of which he was already aware........... 
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BROKER NoT INSURER OF SUCCESS OF ENTERPRISE 
In the absence of an agreement to the contrary, a broker is 
not an insurer of the success of an undertaking, and can- 
not be held liable for the losses sustained by the principal 


CIRCUMSTANCES SHOWING LACK OF NEGLIGENCE OF BROKER 
Where the evidence shows that the code word “AFOHN”, 
either escaped the attention of the broker or he missed its 
significance, it cannot be said that the broker was negli- 
gent, under the circumstances in this case, in performing 
his duty owed to his principal 


Duty oF AGENT TO ACT IN Goop FAITH 
Withholding information when good faith requires its dis- 
closure is as culpable as misrepresentation 


FAILURE TO SHOW AGENT EXCEEDED His AUTHORITY 
Evidence showing respondent failed to sustain the burden of 
proving the alleged failure of complainant properly to per- 
form its duties as a broker and that complainant as such 
broker exceeded its authority 


INTEREST OF AGENT IN Goops SOLD BY HIM FOR PRINCIPAL 
The factor’s special interest is generally limited to any ad- 
vances made by him or commissions due him for his serv- 
ices in making the sale, but the right of the factor to sue 
for the purchase price of the goods generally is subordin- 
ate to the right of the principal to interpose and collect 
the price himself 


A factor has a special interest in the goods consigned to him 
and may maintain an action in his own name for the pur- 
chase of goods sold by him for the principal. 


LACK OF LIABILITY OF AGENT FOR ERROR OF JUDGMENT 

Where respondent maintained that if complainant, in fact, 
were his agent, then the latter breached respondent’s in- 
structions to purchase a carload of cauliflower grading U.S. 
No. 1, since this was a contract requirement which the cauli- 
flower failed to meet, held, that there is no showing of negli- 
gence on the part of complainant, because, while an agent 
must exercise ordinary and reasonable care, skill, and dili- 
gence in the performance of his duties, and if he negli- 
gently fails to do so, he is liable to his principal for the 
resultant damages, he does not, however, insure the suc- 
cess of the undertaking or guarantee against mistakes or 
errors of judgment, and therefore, primary liability for the 
entire amount recovered by L. is upon respondent herein 


Liability of agent acting for disclosed principal 


LIABILITY OF AGENT FOR BREACH OF DuTY TO HIS PRINCIPAL 
It is the duty of an agent, in all matters affecting or con- 
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LIABILITY OF AGENT FOR BREACH OF Duty TO His PRINCIPAL—Con- 
tinued 

cerning the subject matter of the agency to act with ut- 
most good faith and loyalty to further his principal’s in- 
terest, and under such requirement it is his duty to make 
known to his principal all material facts which concern 
the transaction and subject matter of the agency and upon 
failure so to do he may be held liable in damages to the 
principal for any loss suffered as the result of the breach 

OR GORE REE  Kaiciscccinicciisinncansintiocmininnisentebuiceetngipiiaaammeketioes 919 


Under the circumstances, complainant’s representation to re- 
spondent without disclosing the ripened condition of the 
tomatoes misled respondent, and complainant’s failure to 
disclose such condition was a breach of duty to his prin- 
cipal and a violation of section 2 Of the actucecccssunssessesunseeee . 918 


LIABILITY OF AGENT MAKING CONTRACT FOR UNDISCLOSED PRIN- 
CIPAL 

Where respondent testified that he is not liable to complain- 

ant because he merely acted as broker for a party in selling 

the carload of carrots to complainant, but the evidence 

shows that respondent sold the carload of carrots for his 

own account for which he received a brokerage fee, held, 

that though respondent testified that he believed complain- 

ant knew of this agency from previous transactions, there 

is no proof of actual knowledge on the part of the com- 

plainant, and that respondent is a proper party to this 

proceeding because an agent purporting to act on his own 

account but, in fact, making a contract on account of an 
undisclosed principal, is a party to the Contract... 433 


LIABILITY OF AGENT FOR MISTAKES OR ERRORS OF JUDGMENT 
While an agent must exercise ordinary care, skill and dili- 
gence in the performance of his duties, he is not an insurer 
of the success of the undertaking and does not guarantee 
against mistakes and errors Of jJUAGMENE on crecssncsseseesensseses . 990 


LIABILITY OF AGENT FOR NEGLIGENCE 

While an agent is not an insurer, he is bound to exercise 

reasonable care, diligence, skill and judgment possessed by 

those of ordinary skill, competency and standing in the par- 

ticular business in which the agent is employed, and if he 

negligently fails to exercise such care, diligence, skill and 
judgment he is liable to his principal for resultant damages 919, 

1209. 


PROTECTION OF AGENT’S INTEREST IN LITIGATION 
As a general rule, even though the factor brings the suit, the 
principal can control the litigation if he sees fit, subject to 
the due protection of the factor’s special interest, unless 
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PRINCIPAL AND AGENT—Continued 
PROTECTION OF AGENT’S INTEREST IN LITIGATION—Continued 
such interest, consisting of legitimate charges against the 
property or the proceeds thereof, are equal to or in excess 
of the amount recoverable 


RECONSIDERATION 
DISMISSAL OF PETITION FOR 
Where the previous order is supported by evidence of record 
and by applicable principles of law, the petition for recon- 
sideration will be dismissed 


Page 


270, 417, 444, 795, 911, 972, 1046, 1068, 1204, 1220, 1247, 1435. 


ORDER AWARDING REPARATION IN CORRECTED AMOUNT UPON 
Where reparation order awarded complainant-seller of a car- 
load of lettuce unlawfully rejected by respondent, an amount 
equal to the difference between the contract price of the 
shipment and the gross proceeds on resale less freight, the 
jobber’s handling charge, two brokerage fees, and an in- 
spection charge, held, on reconsideration, the second brok- 
erage fee should not have been allowed since it appeared 
from the record that it was an expense incurred in the pros- 
ecution of complainant’s claim and was not a necessary inci- 
dent to the resale of the commodity and, therefore, the 
reparation order should be vacated and superseded by an- 
other awarding reparation in the corrected amount........s« 


PETITION FOR, GRANTED AND PRIOR ORDER AMENDED 
Upon reconsideration, the order of March 6, 1953, is hereby 
amended to provide that the respondent pay to complain- 
ant, as reparation, $533, with interest at the rate of 5 per- 
cent per annum on $219.64 from July 1, 1951, until paid 


REGULATIONS UNDER ACT 
DR a a EF sii aiken ection 


REJECTION OF COMMODITY 
Acceptance of shipment as inconsistent With ..cecccsccssssssssssssesennee 


Duty OF SELLER TO MINIMIZE LOSS AFTER 
Where the buyer refuses to accept the goods, or wrongfully 
repudiates the contract before performance, the full re- 
sponsibility for the loss sustained by the seller falls on the 
buyer, who can escape liability only by a showing of negli- 
gence or a lack of good faith on the part of the seller, 
which, respondent here has failed to dOd.ecececcscssssssssnsssnssnsssnenes 


Not WITHOUT REASONABLE CAUSE 
Where a carload of lettuce arrived at destination, after nor- 


mal transportation of seven days, showing 5% bacterial soft 
rot and 70% tipburn, with 10% of the heads inspected seri- 


169 


1195 


1238 


206 


1150 
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NOT WITHOUT REASONABLE CAUSE—Continued 
ously damaged by tipburn, held, the lettuce was not in suit- 
able shipping condition and the buyer was justified in re- 
jecting the produce , 1158. 


Since complainant and respondent did not assent to the same 
basis of sale, the rejection of the apples by respondent was 
not without reasonable cause 


Since it does not appear from the evidence of record that the 
goods were not handled under normal transportation service 
and conditions, and it appears that the deterioration of 
the lettuce was abnormal and that the lettuce was not in 
suitable shipping condition, respondent’s rejection of the 
shipment was not without reasonable Cause... eccrcecsnssnsseneeeesneee 


Since there is nothing to indicate that the shipment was not 
handled under normal transportation service and condi- 
tions, and the report of inspection made at destination 
shows that the lettuce which made up the bulk of the car 
arrived at destination in an abnormally deteriorated con- 
dition, respondent’s rejection of the car was not without 
WII CO iiss sitensceicetes lea aicdeninigaeae ence admaaal = 


Under the circumstances in this case respondent was justi- 
fied in rejecting the cars on the basis of complainant’s 
breach of material terms of the contract and failure to 
disclose material facts with respect to the transaction......... 


Where the apples delivered did not meet contract require- 
ments and complainant has failed to sustain the burden 
upon it of proving by a preponderance of the evidence that 
respondent agreed to purchase the apples subject to some 
bruising and water core, held, that respondent’s rejection 
ol Cie: Laren a: OA csi cesses ascetic 


Where the evidence shows that respondent did not become 
aware of the imposition of the embargo until after the date 
on which the shipment was due to arrive at Chicago, and 
complainant did not notify respondent that the shipment 
was made under the restrictive embargo noted on the bill 
of lading, held, that by shipping the potatoes under such 
abnormal conditions without notice to or authority from 
respondent, complainant breached its contract and became 
duly responsible for the 4-day delay in delivery of the ship- 
ment; and that this substantial breach of the contract pro- 
vided ample justification for the rejection of the commodity 


RIGHT TO REPLACE GOODS AFTER 
Where a part of the goods is rejected because defective, the 
seller, if he acquiesces in the rejection, has the right to 
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RIGHT TO REPLACE GOODS AFTER—Continued 
replace the goods, with others conforming to the contract, 
if he can do so within the time limited for delivery 


TIMELINESS OF NOTICE OF 

Complainant’s contention that it was respondent’s duty to 
notify complainant of the rejection of the shipment when 
it became apparent that it had been delayed and would not 
arrive on schedule is without merit, since there is no rule 
which requires a buyer to reject a shipment before delivery 
is tendered, even though he may acknowledge the breach of 
contract on the seller’s part prior to tender and, further- 
more the regulations under the act allow a purchaser a 
reasonable time after notice of arrival in which to reject 
a shipment for cause 


WITHOUT REASONABLE CAUSE 
Where the evidence established that complainant sold to re- 
spondent a carload of tomatoes on the basis of U.S. No. 1 
on arrival and the tomatoes were certified as that grade, 
held, that respondent’s rejection was without reasonable 


Where complainant sought to recover the amount of the al- 
leged loss sustained by him on a resale of two carloads 
of potatoes sold to and rejected by respondent held, that 
respondent’s failure to answer constitutes an admission of 
the facts alleged in the complaint and a waiver of oral 
hearing, and that his rejection of the potatoes was arbit- 
rary and without reasonable cause 
720, 978, 1088, 1244, 1370. 


Where the unsatisfactory condition of the tomatoes upon arri- 
val at Chicago appears to have been due to the failure of 
the carrier to perform the service requested and install 
heating equipment in the car when outside temperatures 
fell below the freezing point, coupled with the two-day tran- 
sit delay caused by a railroad strike, and this was a simple 
f.o.b. shipping point sale, held, that the risk of transit loss 
falls upon the respondent-purchaser, and that no reason- 
able cause existed for respondent’s rejection of this shipment 676 


Where complainant alleged that it diverted a carload of 
peaches to respondent pursuant to a contract of sale en- 
tered into by the parties, and respondent alleged that it 
purchased the peaches on joint account with the broker and 
that the peaches did not meet contract specifications at time 
of sale and arrived at destination in an abnormally deteri- 
orated condition, held, that the peaches were U.S. No. 1 and 
were in suitable shipping condition at the time of sale and 
the rejection was without reasonable cause 
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WITHOUT REASONABLE CAUSE—Continued 
Where complainant alleged that it sold to respondent 18 car- 
loads of U.S. No. 1 grade yellow globe onions, that com- 
plainant tendered to respondent at Chicago the carloads 
of onions which complied with contract specifications, but 
respondent failed and refused to accept 11 carloads, and 
respondent alleged that the contract specified November 1, 
1950, delivery and that the 11 carloads rejected were not 
delivered by that date, held, that the facts of record show 
that the parties intended that the onions were for Novem- 
ber delivery on the Chicago Mercantile Exchange, and that 
the deliveries were to be made at Chicago at any time dur- 
ing the month of November 1950; therefore, complainant’s 
delivery of the 11 carloads was in compliance with the con- 
tract and respondent’s rejection was without reasonable 
CNR ii assscectclnessechentccacecancs acca lists apc etme a ncint ga tects 1174 


Where complainant alleged that respondent rejected the car- 
load of cantaloups purchased from complainant, and re- 
spondent denied that it rejected the cantaloups but instead 
abandoned the shipment to the carrier and so notified the 
complainant company which repudiated this action and, 
contrary to the best interest of the parties, diverted the 
cantaloups to New York for resale, held, that since the 
cantaloups did not move under normal transportation serv- 
ice and conditions, the suitable shipping condition rule is 
not applicable, and since respondent assumed all risks of 
damage, deterioration, and/or change which occurred in 
transit, respondent was not justified in rejecting the can- 
NONI so ccicinscesninnnce retentions si alti iaccR Taasci 903 


Where complainant alleged that she sold three carloads of 
Mexican tomatoes to respondent pursuant to an f.o.b. ac- 
ceptance final contract of sale, and that respondent rejected 
the shipments without reasonable cause, and respondent 
admitted its purchase of three cars of the produce but de- 
nied that the contract provided for an f.o.b. acceptance 
final sale, and further alleged that it refused to accept the 
tomatoes on the ground that they were damaged by field 
frost in violation of complainant’s express warranty that 
the tomatoes were free of field frost damage, held, that 
since the burden is upon complainant to establish the terms 
of the contract alleged, the evidence falls short of that re- 
quired, but the evidence of record shows that the tomatoes 
delivered by complainant were free from field frost dam- 
age and, therefore, respondent’s rejections of the shipments 
Se Wikinh SORA IO CRCII annincctscneerccreieneniermnniaeen . 1005 


Where complainant claimed damages alleged to have sus- 
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REJECTION OF COMMODITY—Continued Page 
WITHOUT REASONABLE CAUSE—Continued 
tained by it as a result of respondent’s unlawful rejection 
of a carload of grapefruit, and the latter in its answer de- 
nied liability on the grounds that complainant failed to 
ship grapefruit in accordance with specifications provided 
for in the contract, and that complainant failed to take 
reasonable steps to mitigate its damages, held, that the evi- 
dence shows that there was no failure on the part of com- 
plainant to ship to respondent the kind, quality and grade 
of grapefruit called for by the contract and, therefore, re- 


spondent had no right to reject the shipment on arrival 1087, 
1149, 1168, 1352. 


Where complainant sought reparation based on respondent’s 
breach of contract by refusing to accept delivery as agreed 
on by the parties, and respondent in its answer alleged 
that the potatoes were dirty and were not in suitable ship- 
ping condition, held, that since the appeal inspection shows 
that the potatoes were “mostly clean”, and the washing 
actually or substantially complied with the contract, the 
amount of dirt on the potatoes was insufficient to justify 


ENRRURUTS RU TONNE acs ose screener sececsensoccetdipsceetni 1300 


REPARATION 
Failure to account and pay 


Failure to deliver in accordance with contract terms. 


FAILURE TO Pay— 
Allowance agreed upon 


Amount of settlement agreed Upor -cceecscecsecsrsesrecsessesssseetneesensssne 

Amount of total deficit resulting from sale of il shipped 
Sh I oss ssiieiiiccrsceciretinitiinsies tnicttttioensai 

Balance of net proceeds on joint account 


BERATED OE RTC ENG erase esc ecan dp scenesnlninasceonsennin 82, 
94, 154, 164, 166, 189, 214, 221, 251, 278, 277, 294, 296, 

299, 424, 427, 442, 445, 449, 717, 734, 804, 807, 811, 860, 

883, 898, 912, 915, 982, 985, 989, 992, 1041, 1048, 1055, 

1060, 1088, 1219, 1252, 1810, 1850, 1878, 1375, 1413, 

1415, 1481, 1488, 1453, 1456. 


Balance of reasonable value of fruit reCeiVEM....cccscsncssssresseessessene 


Brokerage fees 
90, 212, 1211. 


Freight charges 
Loss based on failure to deliver commodity 
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REPARATION—Continued 


FAILURE TO PAY—Continued 
Loss and damage claims On joint ACCOUME wicccccccsssscssenseeennssssenasessse 289, 959. 












Loss sustained on resale of commodity ......... ne GG, 
1099, 1372. 
Net proceeds on fruit shipped on consignment DASIS.Q.nss0 a ae 
975, 1142. 
Phot. profits sama rset heel, Pe cscs ssscesieiociesstesessevnacassssesosetontinnoossinasn 723 
WPUiC TR: TN iiss i “ 50, 





58, 61, 64, 66, 68, 71, 76, 80, 148, 152, 159, 178, 194, 
197, 206, 208, 218, 271, 275, 283, 292, 440, 447, 450, 459, 
462, 686, 707, 710, 715, 746, 752, 787, 809, 814, 821, 870, 
875, 879, 886, 956, 967, 980, 987, 996, 1001, 1003, 1011, 
1044, 1057, 1066, 1072, 1077, 1081, 1085, 1145, 1166, 
1171, 1172, 1177, 1181, 1188, 1198, 1204, 1215, 1221, 
1223, 1229, 1231, 1247, 1248, 1250, 1278, 1280, 1282, 
1286, 1294, 1297, 1299, 1305, 1309, 1332, 1338, 1349, 

1404, 1427, 1487, 1451. 














Came tated RAINE E cssiensscsinsnscsssossnincieinisesesensilitplasaserctebseaecedindacstosenaetaaetd 201 
Failure to reimburse for amount awarded under protest..ccecccccsscsssneeeue 862 
Retasal: ti Meee GRU VOI, casio sieescsececnccdeneattaeaiaaen 700, 1013. 
Rejection of commodity without reasonable CAaUse..cceccecccccsssscssesseseesesseee 262, 





722, 724, 980, 1008, 1091, 1152, 1302, 






REPLACEMENT OF REJECTED COMMODITY 
BRAS 4c): ORR: IN eisai atigpicescncitnciieceseteseartlaceicem abana ated 










RESALE 
DILIGENCE REQUIRED IN MAKING 

Where respondent-purchaser of several shipments of off-grade 

onions, after failing to accept delivery of the onions, com- 

plained that resales were not made promptly and diligently 
so as to mitigate damages, and the evidence shows that 
the onion market was demoralized during the month in 
which this transaction occurred due to an oversupply of 
onions on track in the city in question, it is concluded that 
complainant obtained the best possible prices available and 
acted with due and reasonable diligence in making the re- 
MAE scsitgiesasciquinstainsns senses bap sec ite eile ash 






















RESALE PRICE 
Weight of evidence showing reasonableness Of o.ccccnummnmnnenee LO9L 









RESCISSION OF CONTRACT 
Failure to sustain burden Of Drovinng ..ceeccccsssscesnssssnseenssennsseenseensessseesuneeeneeenes 
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RES JUDICATA 
APPLICABILITY OF RULE OF 
The rule of res judicata, applicable herein, is that a judg- 
ment in favor of the plaintiff in a former action is not 
res judicata or conclusive, in a subsequent action between 
the co-defendants, of their rights and liabilities inter se, 
unless those rights and liabilities were expressly put in issue 
in the first action by cross complaint or other adversary 
pleadings, and determined by Gudg Ment theretNreerresssssessnnese 


QUESTIONS NoT PREVIOUSLY DECIDED 
All matters pertaining to the merits of this controversy have 
been previously determined and are res judicata, except re- 
spondent’s defense of complainant’s breach of its agency 
agreement, and the question of primary liability. 


RESTRICTIVE EMBARGO 
Effect of failure to give notice of 


REVOCATION OF LICENSE 
For making false and fraudulent accounting 


For repeated failure to pay for various shipments of produce. 


For submission of fraudulent invoices 


ROLLING CAR SALE 
EVIDENCE SHOWING 
Conclusion is reached that car in question was a rolling car 
and not a tramp car at the time the contract of sale was 
entered into by the parties 


SALE BY DESCRIPTION 
IMPLIED WARRANTY OF MERCHANTABILITY IN 
Where the transaction was a sale by description without speci- 
fications as to grade, held, that the grapes were required to 
meet the implied warranty of merchantability 


EFFECT OF STATEMENT IN INVOICE ON QUESTION OF 
The fact that the seller issues an invoice containing a state- 
ment as to grade does not necessarily mean that the trans- 
action was a sale by description, but upon all the evidence, 
it is concluded that the contract herein was for two car- 
loads of U.S. No. 1, Size A, Red Pontiac potatoes, that it 
constituted a sale by description and that it was made on an 


Gai De TIE gcscsissisisisciiessiictmnie edb amiiieta Gb cbt aase tbl tiles s 


Page 


1235 
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SALE BY SAMPLE Page 
Evidence showing contract mot based OM .ecccccssscssesssessssesssesssneesnsasssensssennes 1215 
SALES 
Effect of purchase after inspection Of COMMOMItY.Q.cccccccessscessnsessssensseeseessne 1233 


SHIPPING INSTRUCTIONS 


EFFECT OF SHIPPER’S FAILURE TO FOLLOW 
Where respondent-purchaser instructed complainant-seller to 
ship a load of bananas by trailer truck and emphasized that 
respondent did not want any bananas shipped by refrigera- 
tor railroad car, but complainant did ship the bananas by re- 
frigerator car and failed to supply messenger service for 
the shipment, instead placing icing instructions on bill of 
lading, and the bananas arrived in a severely chilled and 
damaged condition, of which complainant was promptly 
notified, but complainant brought action for the full pur- 
chase price, held, that complainant violated the terms of the 


CRIUERIIO * csnsccccsresssscccevsncsetctasotse tosis coesbaosoecioransteestiosseebpshiseecilonmeccetuannetcstegnoesennepeiese 208 
SOFT ROT 
Official notice taken by Department as to what constitutes........... 267 


STANDARDS FOR APPLES 
APPLICATION OF, OF STATE OF OREGON 

Where the contract described the apples as “406 boxes Com- 
bination Extra Fancy and Fancy Regular Delicious, 357 
boxes Extra Fancy Red Delicious, and 91 boxes Combination 
Fancy and ‘C’ grade Red Delicious” it is concluded that 
these are not grades set up in the United States Standards, 
but are rather, State of Oregon grades, and it is clear from 
the contract phraseology, as well as the hearing record, that 
the parties intended Oregon grades to Apply..eraeccssssssensesasseane 1315 


STATE STATUTE OF FRAUDS 
Inapplicability of Statutes of Frauds of the States of Pennsyl- 
wersin. ancl Tilia WOT. COG ssicciscinnnccichccmebienccemuibiemantons 159 


STATUTE OF FRAUDS 
AVAILABILITY OF, AS DEFENSE UNDER ACT 
Where respondent pleaded the Statute of Frauds in an action 
for damages against it resulting from respondent’s failure 
to take delivery and pay the purchase price for off-grade 
onions purchased by respondent in Chicago to be delivered 
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AVAILABILITY OF, AS DEFENSE UNDER AcT—Continued 
to Philadelphia, held, that since both the Illinois and Penn- 
sylvania Statutes of Frauds are procedural in nature, they 
are not available as a defense in a proceeding brought under 
the Perishable Agricultural Commodities Act, and that even 
if the Statute of Frauds was applicable, respondent is still 
deemed to have accepted the onions since it failed to notify 
complainant of its objection to the onions within a reason- 
able time 


INAPPLICABILITY OF 

Where respondent pleaded the Statute of Frauds as a de- 
fense in a reparation proceeding in which it sought to re- 
cover the contract price of four cars of lettuce, held, that 
although respondent’s defense based on the Statute of 
Frauds probably is without merit because of inapplicability 
of that statute to proceedings under the act, yet, even if 
the statute were held to be applicable in this proceeding, 
the transaction involved herein was taken out of the opera- 
tion of the statute by reason of acceptance by respondent 
of the commodity involved and because respondent had exer- 
cised dominion over one car of the lettuce by abandoning 
same to the carrier 


INAPPLICABILITY OF, OF STATE OF MISSOURI UNDER ACT 

Where respondent has raised the defense that the contract 
is unenforceable by reason of the statute of frauds in that 
no memorandum in writing was signed by respondent, held, 
since the acceptance of the produce took place in Missouri, 
this is a Missouri contract, and the Missouri Statute of 
Frauds is not applicable to invalidate a proceeding under 
the act 


INAPPLICABILITY OF, OF STATE OF CALIFORNIA 

Complainant’s contention that the alleged oral contract upon 
which respondent based its counterclaim, even if entered 
into, is within the Statute of Frauds and therefore unen- 
forceable, is untenable, since the California Statute of 
Frauds is not substantive, but is procedural, and the act 
under which this proceeding is bought does not require that 
the contracts for the sale of perishable agricultural com- 
modities be in writing and, furthermore, even if the Cali- 
fornia Statute was substantive, in effect, the acceptance of 
part of the goods would remove the alleged contract from 
the statute 
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STAY ORDER Page 


Pending issuance of another order 
946, 1108, 1255, 1882, 1459. 


VACATION OF 
The stay order of September 29, 1953, is hereby vacated, and 
the reparation awarded in the order of September 1, 1953, 
shall be paid within 30 days from the date of this order...1195, 1208. 


SUITABLE SHIPPING CONDITION 
As defined by regulations under the act 


Breach of warranty of 


DETERIORATION PERCENTAGE SHOWING COMMODITY IN 

Where the appeal inspection certificate shows: “In 50% of 
sacks from 1 to 2%, in 50% from 3 to 5% average 2% leak, 
Slimy Soft Rot, and Blackheart in various stages, mostly ad- 
vanced; remainder stock generally firm, held, that 2% de- 
terioration does not establish lack of suitable shipping con- 
dition 

Where a carload of lettuce arrived at destination, after nor- 
mal transportation of seven days, showing 1% decay and 
21% tipburn, none of the tipburn being reported as involv- 
ing serious damage, held, the lettuce was in suitable ship- 
ping condition and the buyer’s rejection was without reason- 
able cause and in violation of section 2 of the act 


DETERIORATION PERCENTAGE SHOWING COMMODITY NOT IN’ 

Where each of the four cars of lettuce was in transit during 
a period of approximately eight days, and the official Fed- 
eral certificate at New York indicates the temperature of 
the lettuce in the second car as 34° in the bottom crates 
and 87° in the top crates, and the condition of the lettuce 
in this car was described in the inspection certificate as 
averaging approximately 70 percent Bacterial Soft Rot 
decay in all stages affecting from 2 to 4 outer leaves to 
\% of the head, held, that this excessive percentage of decay 
establishes that the deterioration in the second car was 
abnormal and the lettuce was not in suitable shipping con- 
dition 

Since it appears that the inspection made of the lettuce upon 
arrival at destination indicated an average of 9% Tipburn, 
and an average of 6% Bacterial Soft Rot, and the Depart- 
ment Circular shows that the average amount of Bacterial 
Soft Rot of lettuce shipped from California during Septem- 
ber in the period under study was 3.6%, and that for the 
entire study the average of Bacterial Soft Rot in lettuce 
shipped from California was also 3%, it is concluded that 
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DETERIORATION PERCENTAGE SHOWING COMMODITY NoT IN—Con- 
tinued 
deterioration of the lettuce in the instant case was abnormal 
and the lettuce was not in suitable shipping condition 


EVIDENCE SHOWING COMMODITY WAS IN 

The condition of the peaches on arrival at Jersey City was 
such as to warrant the determination that the shipment was 
in suitable shipping condition when it was sold to respond- 
ent on August 8, 1951, and it is quite possible that the 
bruising in excess of tolerance may have occurred while 
the peaches were being trucked by respondent from Jersey 
City, New Jersey, to New York City, approximately 3% 
hours subsequent to the joint inspection 


Evidence showing lack of 


FAILURE TO PROVE LACK OF 
Since in this case there was no f.o.b. sale at the time the car- 
load of peaches was diverted, the complainant warranted 
that the peaches were U.S. No. 1 and in suitable shipping 
condition, and since the peaches were found under Federal 
inspection to fail to grade U.S. No. 1 only on account of 
bruising and excessive decay in some samples, and the in- 
spector found that in most samples decay ranged from 2 
to 20%, many none, average 3% Rhizopus Rot in advanced 
stages, this percentage of decay six days after the date 
of sale would indicate that the factor of decay was not 
sufficient at time of sale to result in the failure of the 
peaches to grade U.S. No. 1 at that time and, therefore, 
the respondent has failed to sustain the burden of proof 
that the peaches were abnormally deteriorated at destina- 
781, 999. 


Inapplicability of warranty of, because of lack of normal trans- 
portation service and conditions 1063 


INHERENT DEFECT OF COMMODITY SHOWING LACK OF 
Where the watermelons were represented by complainant to 
be U.S. No. 1 grade “baby dolls,” whereas they were in- 
herently defective by reason of being “diseased and in- 
fected with anthracnose, a disease of field origin”, held, that 
the watermelons were not in suitable shipping condition at 
the time of sale 


MEANING OF TERM 
Since the sale herein was an f.o.b. sale, complainant was re- 
quired, pursuant to the regulations under the act, to place 
the potatoes free on board respondent’s truck at shipping 
point in suitable shipping condition, which term, in relation 
to direct shipments, means that the commodity, at the time 
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SUITABLE SHIPPING CONDITION—Continued Page 
MEANING OF TERM—Continued 
of billing is in a condition which, if the shipment is handled 
under normal transportation service and conditions, will 
insure delivery without abnormal deterioration at the des- 
tination specified in the contract 877, 1102. 


Suitable shipping condition, in relation to direct shipments, 
means that the commodity at the time of billing is in a con- 
dition which, if the shipment is handled under normal trans- 
portation service and conditions, would assure delivery with- 
out abnormal deterioration at the destination specified in 
the contract of sale 


Where a carload of lettuce was a “rolling car” on the date of 
sale, suitable shipping condition in connection therewith 
means that the commodity at the time of sale is in a condi- 
tion which, if the shipment is handled under normal trans- 
portation services and conditions, will assure delivery with- 
out abnormal deterioration at the destination specified in the 
COREE, OF GIB decnniserbencrsctonsnccdnticyeniemipeiaamaatanein kaa Laas 


MEANING OF TERM, IN RELATION TO DIRECT SHIPMENTS 
As defined in the regulations under the act, “Suitable ship- 
ping condition,” in relation to direct shipments, means 


that the commodity, at time of billing, is in a condition 
which, if the shipment is handled under normal transpor- 
tation service and conditions, will assure delivery without 
abnormal deterioration at the destination specified in the 
contract of sale. This means that the commodity must not 
be abnormally deteriorated upon arrival at destination 


SUSPENSION OF LICENSE 
For failure to pay for numerous purchases of produce 732, 911. 


THROUGH RATE 

IMPLIED WARRANTY OF APPLICABILITY OF, TO DIVERSION OF SHIP- 

MENT 
Where potatoes are sold, track, Chicago, for the purpose of 
diversion to another market, there exists a trading custom 
whereby the seller impliedly warrants that the through rate 
will be applicable in the diversion of the shipment beyond 
Chicago, and to establish that the sale was made for the 
purpose of diversion, the buyer must show that the seller 
knew or should have known that the potatoes were being 
purchased for diversion to another market .cccecesssssssssienseneee 


TIME OF SHIPMENT 
MATERIAL TERM OF CONTRACT 
Where produce herein involved was in transit 8 days more 
than was contemplated by respondent under the agreement, 
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TIME OF SHIPMENT—Continued Page 
MATERIAL TERM OF CONTRACT—Continued 
held, that the provision of the contract in regard to time 
of shipment and direct shipment is a material term of the 
contract 


TOLERANCE 
Average of decay permissible for U.S. No. 1 potatoes. 
DAMAGE IN EXCESS OF 
Where the Federal inspection at destination shows as high as 
80 percent, with an average of 50 percent, damage to the 
peaches by bruising, including nine percent serious dam- 
age, held, this is considerably in excess of tolerance for dam- 
eh: 0s AEB, Dileic. 1 arecietitsdc ia aeessicshictescttnccevcttltstineenierrvre 
PERMISSIBLE PERCENTAGE OF, IN STANDARDS FOR APPLES 
A tolerance of not more than 10 percent, by count, is per- 
mitted in the standards for apples, State of Oregon, in order 
to allow for variations incident to commercial grading and 
handling in each of the grades Were nr.iceeesccsssesssnessseseeseeesssseneseensees 


TRADING CUSTOM 
Relative to implied warranty of applicability of through rate to 
GREW INTA COE MIRA TITN TNE iscsi ch isceccth lit Lia cbece chseticlinldidoneeseeparenese 


UNDISPUTED AMOUNT 
REPARATION FOR 
Where respondent has admitted liability for a part of the 
claim, reparation should be awarded to complainant for the 
undisputed amount 


VACATION OF REPARATION ORDER 
Dismissal of complaint upon, at request of complainant. 
Upon reconsideration of previous Order .eceecscssssssessensesmseeemesnsee 
VIOLATIONS OF ACT 
Failure to account for proceeds .ecccecsnm 
Failure to disclose ripened condition Of Produce -ceeeeenssecscssrnseeerseeneeersee 
Failure to deliver produce 749, 891. 


Failure to deliver produce in accordance with contract terms.......... 177, 
1104, 1238. 


FAILURE TO PAY— 
PORE CE GETIONE .vcctcsticcnisniccnecstanertinisiviinnesiniimmnnelgiiaipiesest tne ee ABI, 


Balamend OF Trvclser nae LOW: .cseciccscccssncscissnstesesscclentsesnnststennsceetinsscaet 
RRND | 0 AERINDIIEL 5 <1... nncentduintiheibeiiammbainiminbiiaaiinn ae 
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FAILURE TO PAY—Continued 
Balance of net proceeds On joint ACCOUNE eecnnnennnnnennnnnuene 1328 


SIG OE I DEI oan or aicciecstsssecntnctrseeterecenncireentemsanreconnpieene 
190, 210, 228, 252, 274, 278, 426, 429, 443, 450, 720, 735, 

806, 808, 812, 861, 883, 912, 915, 917, 984, 986, 992, 1016, 

1041, 1052, 1057, 1061, 1085, 1219, 1254, 1313, 1366, 

1874, 1879, 1413, 1431, 14838, 1453, 1456. 


Balance of reasonable value Of fruit: ccccccsnsncssnnenneensemesmneennnenmen 249 
Balance on resale of produce 1372 


Biman: TI i iss eissseitstcccinisinteicicteicesisetecialeippinlsivatsclenbtahiaenelasntclscacisici dain 212, 
817, 1211. 


PG NIE Siocon nti uit Giuititii bine Massages, a 
a Oe: TGIRE ROOGIINE: .....«....:ccccnapsscdicsnguieriatiapenigyaipnedmiemmminnmmen--. nn 
Net proceeds of produce handled on consignment 977, 1144. 


Numerous purchases Of Produce....cceececssscsnesssssnessensseneeesasesenssenasssnessene wa. Tome 
745, 911, 945. 


One-half of net profits and guaranteed PriCe..cccccneenneenrnnunnnnn  T24 


SR aera eenlnceeonanaeets 50, 
54, 61, 65, 68, 70, 78, 82, 89, 91, 95, 97, 149, 152, 155, 
159, 166, 179, 195, 198, 201, 220, 272, 276, 285, 441, 
448, 454, 463, 709, 711, 715, 739, 747, 752, 810, 817, 
823, 870, 876, 879, 886, 923, 958, 970, 980, 984, 988, 
999, 1002, 1004, 1013, 1046, 1059, 1067, 1074, 1079, 1082, 
1086, 1147, 1168, 1171, 1173, 1177, 1182, 1188, 1194, 
1204, 1215, 1222, 1226, 1229, 1283, 1247, 1250, 1252, 
1278, 1280, 1282, 1286, 1294, 1297, 1299, 1305, 1306, 
1809, 1332, 1338, 1849, 1851, 1404, 1427, 1437, 1453. 


Failure to reimburse for deficit incurred on. ucmnsmeemnnemene 1101 
Refusal to accept delivery without reasonable Cause... 1016 


Rejection of commodity without reasonable Cause... 262, 
1008, 1041, 1091, 1152, 1247, 1302, 1355, 1415, 1447, 


Submission of fraudulent imvoice ...cccccecccscoceeecneseeeseeeee inkcabiiaiciiciaaeites a 


WARRANTIES 
Applicability of implied warranty of through rate to diversion 
col - telnet eine 3a ri acca eset cant dsrki athena illclieetsbetinhcaniitnsitnons 


Applicability of rules of, to relationship of principal and agent..... 
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JANUARY-DECEMBER 1958 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


WARRANTIES—Continued Page 
EFFECT OF DISCLOSURE OF DEFECTS AFTER INSPECTION OF COM- 
MODITY 
In the absence of express warranties, the buyer after inspec- 
tion cannot complain of defect 


Effect of inspection of commodity on question of 


EFFECT OF OPPORTUNITY TO INSPECT COMMODITY ON QUESTION OF 
Where buyer is a dealer in the produce purchased and had 
the opportunity of inspection prior to the purchase then no 
warranties will be implied unless the buyer makes known 
to the seller the particular purpose for which the produce 
is required, and it appears that the buyer relies on the sell- 

Ors SKI] Or Judgment ooeeeeceeecssceccecereeseerereees 


EVIDENCE FAILING TO PROVE 
Evidence showing that the agreement between the parties 
called only for peaches of U.S. No. 1 grade at shipping 
point, with no guarantee that the fruit would sell at a 
HPUERS UO DOME asics ceive cicacascccr osetia 


EXPRESSION OF OPINION DISTINGUISHED FROM 
Such words as “top quality” and “top label” are not descrip- 
tive of an exact standard and have no special meaning in 
NON GROIDO gscnsccessceissivinassrainsessectbinnivn eiieicaeselbaetancaa cma ucnippigatalaeiin 


EXPRESSION OF OPINION AS NoT CONSTITUTING 
Where respondent purchased from complainant two carloads 
of lettuce on complainant’s representation that the lettuce 
had not been inspected but would, in complainant’s opinion, 
grade U.S. No. 1, held, complainant did not warrant that 
the lettuce graded U.S. No. 1 but did give respondent a 
right to expect lettuce of good quality and in good con- 


GRU  dasssisiscsccscceniscsccsctasln ata sei iii tatisssnccssbniisscassahcnscios 
Inapplicability of implied warranty of fitness for resale......cccccse 


SALES TALK DISTINGUISHED FROM 
The specification “beautiful” and such statements as “gor- 
geous,” “outstanding,” and “fairer than any other peaches” 
constitutes no more than expressions of opinions or sales 
talk, as distinguished from statements of fact which could 
De: COMME TOL GO WAEERTTIOD scscisciccescceesscsscsecrercsctrssicsvnevorsererrsvtocnen 


WARRANTY OF SUITABLE SHIPPING CONDITION 
EFFECT OF BREACH OF, ON MERCHANTABILITY OF COMMODITY 
Where it is found that seller was in breach of the warranty 
of suitable shipping condition because of abnormal deteri- 
oration of the produce, held, it is immaterial to what ex- 
tent the carload of lettuce was merchantable....... 
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JANUARY-DECEMBER 1963 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


WARRANTY OF SUITABLE SHIPPING CONDITION—Continued Page 
EVIDENCE FAILING TO SHOW BREACH OF 
The fact that the carload of lettuce failed to grade U.S. No. 
1 upon arrival at destination because of decay did not con- 
stitute a breach of the warranty of suitable shipping condi- 
tion since the evidence shows that the sale was made in this 
instance without regard to any particular grade... cusnum 


Evidence showing f.o.b. sale without 


UNDER NORMAL TRANSPORTATION SERVICE 
Under normal transportation service and condition, the seller 
warrants that the commodity is in suitable shipping con- 
dition; that is, that the commodity, at the time of billing, 
is in a condition which will assure delivery without abnor- 
mal deterioration at the destination specified in the contract 


WORDS AND PHRASES 
Goresennh Wien UTED OEE anise cscessiesssssessnsssisvsizemersencsintled 





CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX OF 
COURT DECISIONS 


JANUARY-DECEMBER 1958 


PACKERS AND STOCKYARDS ACT, 1921 


EVIDENCE 
Right to challenge, heard by Grand Jury 


EXHAUSTION OF ADMINISTRATIVE REMEDY 
REQUIREMENT OF 
Since nowhere in the Act is the Secretary given the right to 
any administrative discretion or the right to determine any 
facts in connection with the charge that the defendant de- 
liberately falsified weights, the courts have jurisdiction 
without preliminary resort to the administrative department 
because no question of fact or administrative discretion is 


saa i es 


FALSIFICATION OF RECORDS 
VIOLATION OF ACT BY 
Defendant’s contention that a violation of Section 10 of the 
Federal Trade Commission Act (U.S.C.A. Sec. 50), as ap- 
plied to the Packers and Stockyards Act, occurs only if the 


accused has falsified a record which has been ordered to 
be kept by specific order of the Secretary, held to be errone- 
ous : 


FEDERAL TRADE COMMISSION ACT 

APPLICATION OF SECTION 50 OF, TO PACKERS AND STOCKYARDS ACT 
The penalties of Section 50 for false entries apply to all rec- 
ords required to be kept by the Packers and Stockyards 

Act for the efficient execution of its provisions. The pro- 
vision is not extended to all records of corporations subject 

to the Act, nor limited to only such records as may be speci- 
fically required by the Secretary. As is pointed out in the 
memorandum on the O’Rourke Case, Section 221 of the 
Packers and Stockyards Act requires that accounts, records 

and memorandum that fully and correctly disclose all 
transactions in posted stockyards be kept. The defendant is 
charged with making a false entry in such records, and 
therefore, defendant’s motion to dismiss the indictment is 


EE ROE cine eciaisieouiians 


GRAND JURY 
PRESENCE OF UNAUTHORIZED PERSON IN 
Defendant’s contention that an unauthorized person was pres- 
ent in the Grand Jury room is of no effect since no proof 
is offered, and the Government denies the charge in its brief 1461 





COURT DECISIONS 


JANUARY-DECEMBER 1953 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


GRAND JURY—Continued 
RIGHT TO CHALLENGE EVIDENCE HEARD BY 
Where defendant challenged the competency of the testimony 
before the Grand Jury, without any supporting affidavit or 
other submission, held, that while the holdings of the sev- 
eral Federal Courts on this general subject are not uniform, 
none of the cases would support the instant challenge. 1461 


INDICTMENT 
SUFFICIENCY OF 

Where the defendant contended that the indictment is vague 
and that the charges that the defendant “wilfully and know- 
ingly made a false entry” is a mere conclusion, held, that 
since the indictment is in the words of the statute it is 
sufficient, and furthermore, the instant indictment, in addi- 
tion to the charge of false entry, supplies the scale ticket, 
number, the weights, and the name of the owner and pur- 
CRmmeE CE Giim: Teeee TIC OR WOT osc esiscsicstsicicccccsserceteinteniesaiecpmenssictenesiinsn SO 


MOTION TO DISMISS INDICTMENT 
DENIAL OF, FOR WILFULLY MAKING FALSE ENTRY 
Where the indictment was bought under the Packers and 
Stockyards Act, as amended (7 USCA, Sec. 181, et seq.), 
and Section 222 of the Act incorporates into the Act the pro- 
visions of Section 46 and 48-50 of Title 15 of the Code (Fed- 
eral Trade Commission Act), and the indictment charges 
that the defendant was employed as a weighmaster at the 
Union Stock Yards, Chicago, which is a posted stock yards, 
and alleges that the defendant “wilfully and knowingly 
made a false entry” in the records of the Yards by showing 
an incorrect weight on the specified sales ticket for a speci- 
fied number of hogs for an indicated owner and purchaser, 
and defendant filed a motion to dismiss the indictment on 
several grounds, the United States District Court for the 
District of Chicago, Hoffman, District Judge, held that the 
defendant’s motion to dismiss the indictment should be 


NEE. cictasatani: a crccenaaieasiemeninaaeimicamamenate ae ee 


PACKERS AND STOCKYARDS ACT 
ANTECEDENT INQUIRY NOT REQUIRED TO CHARGING VIOLATION OF 


Defendant’s construction of Sections 221 and 222 (Title 7) as 
integrated parts of a single statutory provision is erroneous, 
since Section 221 relates to the method, form and complete- 
ness of the record-keeping, whereas Section 222 and the in- 
corporated provisions of Section 50 of Title 15 relate to 
dishonest and knowingly incorrect entries, irrespective of 
the style of bookkeeping. Thus, an antecedent inquiry and 
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JANUARY-DECEMBER 1953 . 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


PACKERS AND STOCKYARDS ACT—Continued Page 


ANTECEDENT INQUIRY NOT REQUIRED TO CHARGING VIOLATION OF— 
Continued 


order by the Secretary of Agriculture is not a condition 
precedent to charging a violation for a wilfully false entry 1460 


APPLICATION OF, TO EMPLOYEES 

Although the purpose of the Act is to regulate packers, poul- 
try dealers, stock yard owners, marketing agencies, and 
dealers, some doubt arises as to whether Section 222, supra, 
would apply to a mere employee of one of the foregoing. 
Viewing Section 222 together with Section 50 of the Federal 
Trade Commission Act, it would seem, however, that the 
construction eliminating the application of the combined 
statutes to employees would be overly narrow and calcu- 
lated to defeat the obvious purposes Of the At... 1460 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


DISMISSALS 


NO TI ssiccstisiat ciceti cata a ale cece ete dae ccc enacts 226 


OE MRI aisha sical cn dec ances iterate 226 


FINDINGS OF FACT 


ADDUCING OF 
Although the Secretary has not specifically so found, the court 
ruled that, from the conclusion he reached, it is implicit 
that he also found that no instructions, specific or implied, 
were given by the principal to the agent or broker involved 
in this case, that the terms of sale were to include “Accept- 
paces a PA iiss chiciesdieinnnencssirencicinintabiesiesttgsninen . 2 


TRIAL DE NOVO 


EFFECT OF FAILURE TO PRODUCE EVIDENCE 
Where the action in the District court was a trial de novo, 
but was submitted on the basis of the record made in the 
proceeding before the Secretary of Agriculture, and no fur- 
ther evidence was adduced by this court, in view of the 
Secretary’s conclusion that there never was any meeting of 
the minds between the parties as to the terms of the agree- 
ment and consequently that no contract was ever entered 
into, the court adopted all the facts, including the “Find- 
ings of Fact” made by the Secretary of Agriculture, as part 
of the court’s Findings of Fact, ruled that the reparation 
award made by the Secretary in favor of respondent- 
appellee should stand, and affirmed the dismissal of the com- 
plaint against respondent C. and the dismissal of the coun- 
terclaim of respondent K. nnccecscsessssnsessesssrsssoe 
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CORRECTION NOTICE 


Line 

Page from top Reads 

111 (February) 35 Chicago Hay Option 

261 (March) 11 PACA Docket No. 
5962 

265 (March) 10 record and satisfac- 
tion 

263 (March) 24 adjudgd 

285 (March) 21 Suspension of Reg- 
istration 

465 (May) 4 Respondent’s peti- 
tion 

1195 (October) 81 or $219.64 


Corrected 
reading 
Chicago May option 
PACA Docket No. 
5926. 
accord and satisfac- 
tion 
adjudged 


Suspension of License 
Petitioner’s petition 


on $219.64 


1603 








APPENDIX A 


Reference to Cumulative Material of Agriculture Decisions 


(1942-1953) 


The following cumulative material will be found in the December issue 
(No. 12) of Agriculture Decisions, Volume 1 (1942), 2 (19438), 3 (1944), 
4 (1945), 5 (1946), 6 (1947), 7 (1948), 8 (1949), 9 (1950), 10 (1951), 


11 (1952), and 12 (19538), respectively: 


Citations in Agriculture deci- 
sions: 
Statutes, orders, ete... 


Agriculture decisions... 


Court Aecisions, @2.cccceocesssssossorrensee 


Court decisions cited in Court 
decisions ......... 
Decisions overruled by Secretary 
TICINO acess reccccsn neste 
Citations in Court decisions: 
Statutes, Orders, Ct. n.ncsamseeon 











Appeals from Secretary’s deci- 
sions (actions for review by 
courts) .. 


sceeencessessanssscesssecetosscssooneeeoness 





Disposition of Appeals from Sec- 
retary’s decisions (actions for 
TEVICW Dy COUTTS) .cccccecnssevrsecersnsersse 


Agriculture decisions cited by 
courts and other authorities... 


Commodities involved in PACA 
proceedings ..... 


steeeessereneeeessencgeseseseowessenenseees 


Decisions and docket numbers 
arranged in consecutive order 


Volume No. and Page 


1: 811;.2:.796; 8: 1179; 4: 1011; 5:,987; 
6: 1194; 7: 1243; 8: 1425; 9: 1533; 10: 


1564; 11: 1199; 12: 1470 


1: 815; 2: 801; 3: 1185; 4: 1015; 5: 940; 
6: 1199; 7: 1250; 8: 1484; 9: 1542; 10: 


1575; 11: 1204; 12: 1478 


1: 817; 2: 804; 3: 1191; 4: 1021; 5: 945; 


6: 1207; 7: 1255; 8: 1439; 9: 1546; 10: 
1578; 11: 1209; 12: 1482 


11: 1218; 12: 1486 

1: 819* 

2: 799; 3: 1182; 5: 938; 6: 1197; 7: 1248; 
8: 1431; 9: 1539; 10: 1572; 12: 1477 


1: 820; 2: 806; 3: 1193; 4: 1024; 5: 948; 
6: 1218; 7: 1259; 8: 1445; 9: 1551 


1: 821; 2: 808; 3: 1194; 4: 1025; 5: 949; 
6: 1216; 7: 1260; 8: 1447; 9: 1553 


1: 821; 2: 809; 3: 1195; 4: 1027; 5: 950; 
6: 1218; 7: 1262; 8: 1448; 9: 1554 


1: 822; 2: 810; 3: 1196; 4: 1028; 5: 951; 
6: 1219; 7: 1264; 8: 1449; 9: 1555; 10: 
1582; 11: 1214; 12: 1487 


1: 823; 2: 811; 3: 1200; 4: 1031; 5: 953; 


*Historica Nore.—The Secretary's decision in In re Thatford Live Poultry, Inc., 1 A.D. 
oe — June 8, 1942, overruled prior decisions cree of Decisions Overruled. 1 A.D. 


precedents because of lack of regulation requ 
percent of average weekly purchases. Since that decision (9 CFR 


19) as 
Hability by at least 25 


ring current assets to exceed current 


Cum. p. 201.14) setting up a standard of financial qualifications has been promulgated. 
In re Al ert Bree, 8 A.D. 255 (1944).—Ed. 
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REFERENCE TO CUMULATIVE MATERIAL OF AGRI. DEC. 1605 


Docket numbers and decisions 
arranged in consecutive order 


Cumulative lists of decisions: 

Agriculture Decisions: 
Agriculture decisions 
SIU seccscsennscentnnrens 


1942 PACA decisions 
hitherto unreported...... 

1943 PACA decisions 
hitherto unreported... 

Agriculture decisions 
Cp bab a cicciscicsiciticini 

Agriculture decisions 
followed 

Court decisions fol- 
Be Bik i titcinielicnniee 

Court decisions: 


Court decisions pub- 
lished 


Court and Agricul- 
ture decisions dis- 
tinguished in... 

Court and Agricul- 
ture decisions ex- 
plained in dinates 

Court and Agriculture 
decisions followed in 

Cumulative Index-Digest and 
Subject-Index of decisions: 
Agriculture decisions................ 








Court PeCISIOMS .u.ncceeeceovecrnsesereeersenes 


A study of the scope and nature 
of Agriculture Decisions — 
Statistical Tmdex...ncesncssssnneeeneene 


volume No. and Page 
6: 1221; 7: 1266; 8: 1451; 9: 1556; 10: 
1584; 11: 1216; 12: 1490 


1: 825; 2: 813; 3: 1203; 4: 1034; 5: 956; 


1 


6: 1225; 7: 1270; 8: 1455; 9: 1560; 10: 
1588; 11: 1220; 12: 1495 


: 829; 2: 815; 3: 1206; 4: 1087; 5: 959; 
6: 1229; 7: 1274; 8: 1459; 9: 1564; 10: 
1592; 11: 1224; 12: 1500 

: 1048; 5: 965 

: 965 

: 803; 3: 1190; 4: 1020 (distinguished) 

: 803; 3: 1190; 5: 944 

: 1190; 4: 1020; 9: 1545 

: 821; 3: 1212; 5: iv—vi; 6: v—ix; 7: v— 


xi; 8: x-xix; 9: 1728; 10: 1748; 11: 
1332; 12: 1606 


: 1254; 8: 1438; 9: 1545 


5: 944; 6: 1206; 7: 1254 
6: 1206; 7: 1254; 8: 1488; 9: 1545 
1 


: 836; 2: 822; 3: 1214; 4: 1045; 5: 967; 
6: 1244; 7: 1293; 8: 1483; 9: 1586; 10: 
1613; 11: 1250; 12: 1531 

: 870; 3: 1292; 5: 1027; 6: 1883; 7: 
1871; 8: 1586; 9: 1698; 10: 1734; 11: 
1326; 12: 1600 


: 850; 2: 882; 3: 1318; 4: 1119; 5: 1042; 
6: 1347; 7: 1400; 8: 1614; 9: 1744; 10: 
1764; 11: 1848; 12: 1623 





APPENDIX B 


CUMULATIVE LIST OF COURT DECISIONS* 
PUBLISHED IN 
AGRICULTURE DECISIONS 


Administrative Procedure Act 
(Agricultural Marketing Agreement Act of 1937) Volume: Page 


Avon Dairy COMPANY ET AL. v. EISAMAN (D. C., N. D. Ohio, 1946), 
69 F. Supp. 500. Denial of application to postpone effective date of 
TG ash cs eetrecntineiereinnica tee een G2 F2 


Agricultural Marketing Agreement Act of 1937 


ALLEN v. SCHMIDT. SCHULMAN ¥v. JAEGER (Cir. Ct., Waukesha Co., 
Wis., 1951).* Right of board of directors of co-operative association 
Of producers to cast Vote in refereENndumM.....cccccocssnsneccsrsseesesseeseensessensrereneeennalO 
BABYLON MILK AND CREAM COMPANY (KASs, CHARLES) v. CHARLES 
F. BRANNAN, SECRETARY OF AGRICULTURE OF THE UNITED STATES. 
(U. S. D. C., N. Y., 1950) + Ruling of Judicial Officer affirmed— 
Denial and granting of motions for summary judgment—Dismissal 
Oe Mi iandedasentlinsiahtb ed cqeetceliacca esicsosesiajeconeniinsingitiaein MABE OS 
BAILEY FARM DAIRY Co. ET AL. v. ANDERSON (C. C. A., 8th Cir., 
1946), 157 F. 2d 87. Legality and constitutionality of classification 
RAN RINE AE RE I pci ssscspsstcsnsnecscllstestetcniessccnepmsinian bina tachi 
BAILEY FARM Dairy Co. ET AL. v. JONES (D. C., E. D. Mo., 1945), 61 
Wy Chiari. BOs Clmeniicwtiam 00 Pt acsce cenit 
BALAZS ET AL. (AVON DAIRY COMPANY ET AL.) v. ANDERSON, SECRE- 
TARY OF AGRICULTURE ET AL. (D. C., N. D. Ohio, 1948), 77 F. Supp. 
612. Administrative law—Scope of judicial review of milk order 
issued by Secretary—Conclusiveness of findings made by Judicial 
Officer—Function of interrogatories and production of records— 
Ra OE EWA PO asc eecicesiccstcsneecsnins Bitoni nsigndiaiaibee icons 
BALAZS ET AL. v. BRANNAN, SECRETARY OF AGRICULTURE ET AL. (U. S. 
D. C., N. D., Ohio, 1949), 87 F. Supp. 119. Milk regulated under 
Order No. 75 as affecting interstate commerce—Commerce—Regu- 
lation of intrastate commerce substantially affecting interstate 
commerce 
BARRON Coop. CREAMERY ET AL. v. WICKARD (C. C. A. 7th Cir., 1944), 
140 F. 2d 485. Reclassification of milk downward as not authoriz- 
BAN AAS TENN INT G ssnsistocs sinstpcnheshois ioensteesi saat pti itdoniaetacnt an 
BEATRICE CREAMERY COMPANY ET AL. v. ANDERSON (D. C., D. Kan. 
1947), 75 F. Supp. 363. Validity of Order No. 68—Inapplicability 
of de minimis doctrine—De novo hearing—Assailed findings sup- 
ported by evidence—Failure to spread parity Upon TeCOTG..nccccccccmnn 6: 969 
*Cumulative Index-Digest and Subject-Index of the court cases wil be found in the De 


cember issue (No.'12) of Agriculture Decisions; 2 A. D. 870; 8 A. D. 1292; 5 A. D. 1027; 
6 A. D. 1833; 7 A. D. 1871; 8 A. D. 1586; 9 A. D. 1698; 10 A. D. 1784; 11 A. D. 1826; and 


12 A. D. 1606—Ed. , 
+Unreported Court decision published in Agriculture Decisions—Ed. 
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CUMULATIVE LIST OF COURT DECISIONS 1607 


Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 


CHAPMAN ¥v. UNITED STATEs (C. C. A., 8th Cir. 1943), 189 F. 2d 327. 
Validity of producer-settlement fund provisions of act. 


COSGROVE ET AL. WICKARD (D. C., D. Mass., 1943), 49 F. Supp. 

232. Bona fide producer—Findings of Secretary..ecccccccusnmmnnnnnen 22 610 
CRULL v. WICKARD (C. C. A., 6th Cir., 1943), 187 F. 2d 406. Findings 

of fact by Secretary as to petitioner’s status as handler sustained... 3: 446 


CRULL v. WICKARD (D. C., W. D. Ky., 1941), 40 F. Supp. 606. Scope 
Of judicial review of Secretary’s actiOM...cccccnrsnsninmenmnenuenunnnn O¢ 445 
CRYSTAL LAKE Dairy COMPANY v. CHARLES F. BRANNAN. (U. S. D. 
C., N. D. Ill, 1951). ¢ Validity of amendment to Order No. 41—Jus- 
ticiable interest—Challenge of validity of amendment to Order No. 
41—Lack of justiciable interest as not justifying institution of 
action—Limitation of judicial review of ruling of Judicial Officer— 
Actions of Secretary justified by evidence—Compliance with re- 
quirements of notice of promulgation hearing—Evidence—Burden 
of proof showing unlawful action—Weighing of evidence by court..10: 599 
DAIRYMEN’S LEAGUE CO-OPERATIVE ASSOCIATION, INC. v. ANDERSON 
(D. C., N. D. N. Y., 1947). ¢ Order No. 27—Reclassification of milk 
—Interpretation of Article III, Section 2(7)—Meaning of term 
“delivery to a purchaser”—Permissibility of classification based 
on plant movement rather than ultimate utilization—Stipulation 
by subordinate as to legal effect of admitted facts not binding upon 
Secretary or courts — Administrative proceeding — Inapplicability 
of strict rules of evidence—Effect of failure to establish substan- 
tial injustice—Statutes—Consideration of exception to II-A clas- 
SUATCACION oecessceerenree cians celeb nibeoo tb ieeoncteddiscapeaoineded the cacskchlpsheplaed ces 
LAIRYMEN’S LEAGUE COOPERATIVE ASS’N., INC. v. BRANNAN, SECRE- 
TARY OF AGRICULTURE (U. S. C. A., 2d Cir., 1949), 173 F. 2d 57. 
Classification of milk—Class II-A—Status of handlcr determined 
by location of approved plant—Element of III-D classification of 
milk—Inapplicability. of III-D classification—‘Purchaser”—Inap- 
plicability of term used in regulation—Construction of phrase “not 
a handler”—‘“Handler,” meaning of phrase—Delivery of cream to 
handler—Divisions of corporations found not separate jural per- 
sons—Inapplicability of milk market administrator’s interpretation 
of regulation relative to manufacturing plant as distinguished from 
distributing plant—Milk not subject to III-D classification—Courts 
—Review by court of erroneous stipulation—Complaint of action 
of Judicial Officer not considered by court—Judicial Officer’s re- 
fusal to accept stipulation as final, approved by court—Duty of 
court relative to existing rights and obligations—Repudiation of 
agreed interpretation of regulation approved by court—Adminis- 
trative law—Usage in reliance on administrative interpretation— 
Estoppel—Choice of reasonable construction of regulation—Test 
of reasonable construction of regulation—Judicial review of valid- 
ity of regulation—Reopening of proceeding—Wayward and vacil- 
lating administration of regulation affecting third parties—Char- 
acterization by court of difficulties involved in administration of 


+Unreported Court decision published in Agriculture Decisions—Ed. 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
milk orders—“Multifarious ramifications’—“Supernatural powers” 
—“Fantastic proliferation”—“Verbal mazes’ ..ecrcccsccsscssneruseessesssenneeseenesenet 9: 152 

ELM SPRING FARM, INC. ET AL. v. UNITED STATES (C. C. A. 1st Cir., 

1942), 127 F. 2d 920. Co-operative associations—Handler, who is..... 3: 540 


FAIRVIEW CREAMERY, INC. v. WICKARD (D. C., D. Maine, 1942), 42 
F, Supp. 757. Calculating freight rates to determine allowances 
to creamery company. 

GRANDVIEW Dalry, INC. v. JONES, WAR FooD ADMINISTRATOR ET AL. 
(D. C., E. D., N. Y., 1945), 61 F. Supp. 460. Administrative law 
Judicial review—Market service payments—Inapplicability of doc- 
trine of res judicata to decisions of administrative officers and 
DON aca scpe aching aits ieabnaeig ececelhcactg pbb nicialentenienbeens sot 

GRANDVIEW Dairy, INC. v. JONES, WAR Foop ADM’R, ET AL. (C. C. A. 
2d Cir., 1946), 157 F. 2d 5. Disallowance of market service pay- 
ments upheld—Conclusion—Findings—Substantial evidence. 

GREEN VALLEY CREAMERY, INC. v. UNITED STATES ET AL. (C. C. A. 
ist Cir., 1989), 108 F. 2d 342. Validity of Order No. 4—Construc- 
tion: 68: ccdanimistrantiwe: Orci as soci ciscscaiesnecdivegtnesvinsttedeensintlenoeilapriclahengialaneennsed 

GUDGEL, Boyp v. L. S. IveRSON, DEPUTY MARKET ADMINISTRATOR OF 
THE DEPARTMENT OF AGRICULTURE, AS AGENCY OF THE U. S. Gov- 
ERNNMENT (D.C. U. S., W. D., Ky. at Louisville, 1949), 87 F. Supp. 
834. Dismissal—Action to enjoin milk market administrator from 
pooling milk—Lack of jurisdiction of court to entertain handler’s 
complaint—Exhaustion of administrative remedy under section 8c 
(15) of act—Failure to join Secretary of Agriculture as necessary 
and indispensable party—Effect of failure to prove allegation in 
complaint—Injunction—Suit to enjoin subordinate of Secretary 
not maintainable—Justiciable right—Effect of commingling of pro- 
ducer’s milk with that of handler—Estoppel—Market administra- 
tor’s action not binding upon Secretary—Court decisions distin- 
DUNNO ices csisicnsetstirtathcadovenbis GbobilishstalichtenradeLindhebsiensslipmast bh ibbbiaipeaatbichisiles = 

HoGANSBURG MILK COMPANY, INC. v. JONES, WAR FooD ADMINISTRA- 
tor (D. C., N. D., N. Y., 1946). ¢ Order No. 27—Reclassification 
of milk—Burden of proof as to validity of market ad ninistrator’s 
action—Administrative law—Evidence—Weight of evidence—Lim- 
ited authority of court to review Secretary’s action—Effect of 
failure to protest undue delay in making reclassification....................... 6: 1036 

Hoop & Sons (H. P.) v. UNITED STATES, 307 U. S. 588, 83 L. ed. 
1478 (1939). Amendment of milk order—Finding as to base period 
—Use of postwar period—Unavailability of statistics for prewar 
period—Validity of referendum—Right to vote—Vote by coopera- 
tives—Equalization fund—Reinstatement of amended milk order— 
Finding as to effectuation of policy of act—Constitutional law— 
Due process of law—Validity of equalization provisions of order..... 7: 919 

JOHN E. Rosasco CREAMERIES, INC. v. CLINTON P. ANDERSON, Secre- 
tary of Agriculture of the United States (U. S. D. C., S. D., N. Y. 
1950). + Parties—Dismissal of complaint for failure to substitute 


MARINE: accccssshedcctasspiegiiavaleeiabal eigen ees idan see saaiaainiaies - 931054 
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KEWASKUM DaIRY COMPANY AND WM. H. HEINEMANN CREAMERIES, 
INC. v. HERBERT H. ERDMANN, INDIVIDUALLY AND AS FEDERAL MILK 
MARKET ADMINISTRATOR FOR MILWAUKEE, WIS. MARKETING AREA, 
AND CHARLES F. BRANNAN, INDIVIDUALLY AND AS UNITED STATES 
SECRETARY OF AGRICULTURE (U. S. D. C., E. D., Wis., 1952). + Con- 
stitutional validity of Order No. 7—Jurisdiction of court—Plain- 
tiff’s motion for preliminary injunctive relief denied—Defendant’s 
motion for order dismissing complaint granted—Constitutional law 
—Secretary’s interest in issuance of milk order not violative of due 
process of law—Administrative law—Exhaustion of administrative 
remedy—Findings set forth in milk order—Jurisdiction of district 
court — Section 8c(15)(B) of act — Section 8c(15)(A) of act — 
Right to challenge milk order under Administrative Procedure Act 
—Exhaustion of administrative remedy as required by Agricul- 
tural Marketing Agreement Act of 1937 


LAVERNE Coop Citrus ASs’N ET AL. v. UNITED States (C. C. A., 9th 
Cir., 1944), 143 F. 2d 415. Exhaustion of administrative remedy... 3: 921 


NEW ENGLAND DaiIrigs, INC. v. WICKARD (D. C., D. Vt., 1943), 51 F. 
Supp. 444. Order No. 4—Cooperative, when not a handlerv..................... 3: 310 


New YorK STATE GUERNSEY BREEDER’S CO-OP v. WICKARD (C. C. A., 
2d Cir., 1944), 141 F. 2d 805. Limited character of judicial review 
of legality of milk ordev.................... cinitinesiinicneitanaaie dana 


OGDEN Dairy Co. v. WICKARD, SECRETARY OF AGRICULTURE, ET AL. 
(C. C. A., 7th Cir., 1946), 157 F. 2d 445. Judicial review of War 
Food Administrator’s order—Order sustained and affirmed............... 


PARKER ET AL. v. BROWN (App. from U. S. D. C., S. D., Cal., 1943), 
317 U. S. 341. Jurisdiction of Federal courts—Suit to enjoin en- 
forcement of state legislation—Suit in equity showing irreparable 
damage—Federal Anti-Trust Act—Marketing program under Cali- 
fornia Agricultural Prorate Act not within scope of Federal Anti- 
trust Act—California Agricultural Prorate Act not in conflict 
with Agricultural Marketing Agreement Act of 1937—Regulation 
of state industry of local concern—Restrictions imposed by state 
program upon intrastate sales as not violative of commerce clause 
—Effect of Federal inaction upon state regulation of commerce— 
State regulation affecting interstate commerce sustained upon con- 
sideration of all relative facts and circumstances—Supreme Court 
may take judicial notice of available data of raisin industry in Cali- 
fornia—Effect of state program on interstate commerce in absence 
of adoption of marketing program by Secretary of Agriculture— 
Supreme Court cases distinguished........ccmanmnmnnnmnnmumunnmmnnnmnlO? 421 
PARKER v. UNITED STATES (C. C. A., 1st Cir., 1946), 153 F. 2d 66. 
Civil contempt—When contemnnor released by discharged in bank- 
BUI cerceneseceniesiggneesrschopicicietialniegcesteringehteliemtbdiiensiaeciebipitoelalaanuiecainaetbie shaved .. 6: 862 


PARKER v. UNITED STATES ET AL. (C. C. A., 1st Cir., 1942), 126 F. 2d 
370. Corporations—Injunction—ConteMpt eecccscsscnennsusnmnenmnnan BY 45 


¢Unreported Court decision published in Agriculture Decisions—Ed. 
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PARKER v. UNITED STATES ET AL. (C. C. A., 1st Cir., 1942), 129 F. 2d 
374. Corporations—Contempt—Discretion Of COUrt.ndcceccccccnesesreseneesee - 3: 61 


PARKEx v. UNITED STATES ET AL. (C. C. A., Ist Cir., 1948), 185 F. 2d 
54. Corporations—Contempt—Compensatory fiTe...eecscrccmsesenmnn &: 65 
QUEENSBORO FARM PropuctTs, INC. v. WICKARD (D. C., E. D., N. Y., 
1942), 47 F. Supp. 206. Order No. 27—Use classification 
QUEENSBORO FARM PropucTs, INC. v. WicKARD (C. C. A., 2d Cir., 
1943), 187 F. 2d 969. Order No. 27—Use classification... 2 
RENKEN Dairy Co. (M. H.) v. WickarD (D. C., E. D., N. Y., 1942), 
45 F. Supp. 332. Order No. 27—Market service payMent...ccccm. 33 
RENKEN Dairy Co. (M. H.) v. WicKarD (D. C., E. D., N. Y., 1942), 
47 F. Supp. 212. Order No. 27—Use classification....u.ccccmsssenemen 8% 
ROBERT ET AL. v. RICHARD D. APLIN, Referendum Agent, U. S. De- 
partment of Agriculture and Federal Milk Marketing Administra- 
tor of the Lowell-Lawrence Federal Milk Marketing Area (U. S. 
D. C., D. Mass., 1950). + Motion to dismiss granted for lack of 
Jurisdiction — Secretary of Agriculture indispensable party — 
Actions of market administrator within discretion of Secretary— 
Actions of market administrator as agent Of Secretary....ecrccrssse La 
SAUQUOIT VALLEY FARMERS COOPERATIVE, INC. v. WICKARD (D. C., 
N. D., N. Y., 1942), 45 F. Supp. 104. Strict compliance with pre- 
CE AID ass iccstecieeicici ti casein cecarctilbdin ti labidte ns eS, je 
SHAWANGUNE. Co-op. Dairies, INc. v. Jones (D. C., S. D., N. Y,, 
1945), 59 F. Supp. 848. Accounting by handler for milk received 
I IN ost esta picts scTininid init. tenascin Dseesiaacseuinioadasidiah tetisbaess Soba 
SHAWANGUNK Co-op. DAIRIES, INC. v. JONES ET AL. (C. C. A., 2d 
Cir., 1946), 153 F. 2d 700. Accounting by handler for milk received 
IE sesh issesaeeipcrinbitaaehtgiattamtacinsahaplaeasahelicia ere tsmietilaiior va 
SHAWSHEEN Dairy, INc. (D. C., D. Mass., 1942), 47 F. Supp. 494. 
Claims against milk handler provable in bankruptcy.....iceccrssesseseusesenee 
SPRAGUE DaiRY COMPANY ET AL. v. ANDERSON (U.S. D. C., N. D., IIL, 
1946). + Validity of Order No. 69—Promulgation hearing record— 
Substantial evidence—Inclusion of contested county and townships 
Sui: pnmey Maein he, QO ists hice Aca phatase elena caleel ables 
STARK ET AL. v. BRANNAN, SECRETARY OF AGRICULTURE (U. S. D. C., 
D. Columbia, 1949), 82 F. Supp. 614. Order No. 4—Invalidity of 
cooperative payment provisions—Stay order—Producers’ right to 
maintain class action to restrain Secretary against diversion of 
funds from producers’ pool—Action—Right to sue where encroach- 
ment is slight—Right to sue where expense of litigation is borne 
by another party—Power of court to set aside action of Secretary 
—Broad powers of Secretary not unlimited and his wide discretion 
not untrammeled—Lack of power of administrative agency to take 
property of one person for benefit of another—Words and phrases 
—Construction and meaning of word “Incidental”—Application of 
meaning of word “Incidental” relative to term “not inconsistent”— 
Administrative construction of statutes—Legislative history of pro- 
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STARK ET AL. v. WICKARD (U. S. C. A., D. Columbia, 1944), 186 F. 2d 
786. mire of milk producer to seek court review of Secretary’s 
COIN isan sctiaade to tiaiecnicincne 

STARK ET AL. v. WICKARD (Cert. to U. S. C. A., D. Columbia, 1944), 
321 U. S. 288. Right of producer to obtain eourt review of Secre- 
GU UN ii sate nites ia bicathoictctees Satie ices tenia maneeas Sanaa 

TITUSVILLE DaIrRY PropucTs Co. v. ANDERSON, caeamneie OF  haieanies 
TURE (U.S. D. C., W. D., Pa., 1945), 77 F. Supp. 232. Order No. 27 
—Evidence—Termination CE: GRAIN. CO | RODEN eiicisrisisicsemescccepiciwerictorrminien 

TITUSVILLE Dairy Propucts Co. v. BRANNAN, SECRETARY OF AGRICUL- 
TURE (U. S. C. A., 8rd Cir., 1949), 176 F. 2d 332. Certiorari de- 
nied, 338 U. S. 905. Order No. 27 not regulation of arbitrary na- 
ture—Status as handler under Order No. 27—Regulation of ship- 
ments current in or affecting interstate commerce under Order No. 
27—Status as handler subject to approval by Department of Health 
under Order No. 27—Judicial Officer’s decision holding status of 
petitioner: as handler, . alii te dh aiscsiccessesecsscisstecsmieointioisisebitrnetesiannsterttsioninn oii 

UNITED STATES v. ADLER’S CREAMERY, INC. (C. C. A., 2d Cir., 1939), 
107 F.. 2a;O6F.: Hamdive) Whe ig. sac les ai ee 

UNITED STATES v. ADLER’S CREAMERY, INC. (C. C. A., 2d Cir., 1940), 
110 F. 2d 482. Injunction—Collection or payment of money............... 3 

UNITED STATES v. BORDEN COMPANY ET AL., 308 U. S. 188. Provisions 
of Federal Anti-Trust Act not impliedly repealed by Agricultural 
Marketing Agreement Act of 1937—Provisions of Federal Anti- 
Trust Act not modified by Capper-Volstead Act—Court decision 
RINNE aise scsxcicisncisviztsegvncich nasceapnttneblonnencnciteniau Gnctolcebatabededuiataiacoaennca 

UNITED STATES v. BURLINGTON SANITARY MILK COMPANY, INC., 
(U. S. D. C., E. D. Wisconsin, 1944). + Exhaustion of administra- 
RN ra erences eee ecegnebeeasenrenen ete’ 

UNITED STATES v. ELM SPRING FARM, INC. ET AL. (U. S. D. C., Mass., 
1942), 38 F. Supp. 508. Cooperative associations—Handler, who f is... 

UNITED STATES v. GREEN VALLEY CREAMERY, INC. (U. S. D. C., D. 
Mass., 1945), 59 F. Supp. 153. Civil contempt—Effect of discharge 
in bankruptcy upon collection of compensatory fime.. cesses 

UNITED STATES v. H. P. Hoop & Sons, INc. Et au. (U.S. D. C., D. 
Mass., 1939), 26 F. Supp. 672. Validity of Order No. 4—Constitu- 
tionality of Agricultural Marketing Agreement Act of 1937—Stare 
Decisis—Constitutional law—Delegation of legislative power—Due 
process of law—Finding as to base period—Country plant—Equal- 
ization Lfund—Interstate COMMETCE....cecceccocscecrerccserrsserenseseerseeseretreseeesseeernssseensessensseos 

UNITED STATES v. HOGANSBURG MILK CoMPANY, INC. (D. C., N. D., 

N. Y., 1944), 57 F. Supp. 297. Administrative law—Effect of fail- 

ure to exhaust administrative remedies — Market administrator’s 

determination as to amounts due from handler to producer’s set- 

NAN, FROIN gi cicascccassinnciscicectnstbias eenigbeaeaenanistacesnen sateen aaa tia ean a 
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UNITED STATES v. LEVINE (C. C. A. 2d, 1942), 129 F. 2d 745. Con- 
viction of employee of market administrator of accepting bribe... 8: 615 

UNITED STATES v. MARTIN (U.S. D. C., D. Mass., 1948). ¢ Civil con- 
tempt proceedings—Effect of amendment of Secretary’s order sub- 
sequent to injunction judgment... 

UNITED STATES v. MARYLAND & VIRGINIA MILK PRODUCERS’ Ass’N, 
INC. ET AL. (U. S. C. A., D. Columbia, 1950), 179 F. 2d 426. Ille- 
gality of price-fixing under Sherman Anti-Trust Act—Combina- 
tion tampering with price structures unlawful under Sherman Anti- 
Trust Act—lIllegality of “full supply” contracts—Immaterality of 
amount of interstate trade involved in violation of Sherman Anti- 
Trust Act—Violation of Sherman Anti-Trust Act by cooperative 
association—Violation of Sherman Anti-Trust Act by cooperative 
association in absence of order or marketing agreement—Criminal 
law—Sufficiency of indictment for violation of Sherman Anti-Trust 
DR ict Acti haan ici ish ash ail inland ieee sie telecasts 

UNITED STATES v. MARYLAND & VIRGINIA MILK PRODUCERS’ ASs’N, 
Inc. ET AL. (U. S. D. C., D. Columbia, 1949), 90 F. Supp. 681. 
Grant and denial of motion for judgment—Activity not constitut- 
ing conspiracy to fix prices in violation of Sherman Anti-Trust Act 
—Evidence failing to establish conspiracy in violation of Sherman 
Anti-Trust Act—Legality of “full supply” contracts under Sher- 
man Anti-Trust Act—Aim of Federal Anti-Trust Laws—Market- 
ing agreements—Exemption from Anti-Trust Laws—Administra- 
tive law and procedure—Judicial review of Secretary’s action in 
adjusting milk prices—illegality of “full supply” contract under 
Sherman Anti-Trust Act in absence of submission to regulation 
by Secretary—Violation of Sherman Anti-Trust Act by coopera- 
tive association—Evidence failing to establish violation of Sherman 
NE IR oc cnscceett inemichiatieancrgaeapes aacnegas cake Or Rane 

UNITED STATES v. RIDGELAND CREAMERY Co. (D. C., W. D., Wis., 

1942), 47 F. Supp. 145. Exhaustion of administrative remedy........... 3: 626 

UNITED STATES v. Rock RoyAL Co-OPERATIVE, INC, ET AL. (App. from 
U. S. D. C., N. D., N. Y., 1989), 307 U. S. 583, 59 S. Ct. 993, 83 
L. ed. 1446. Constitutionality of act—Validity of Order No. 27 2: 391 

UNITED STATES v. RUZICKA ET AL. (C. C. A., 7th Cir., 1945), 152 F. 
2d 167. Exhaustion of administrative remedy—Judicial review.......... 5: 923 


UNITED STATES v. RUZICKA ET AL. (C. C. A., 7th Cir., 1946), 329 
U. S. 287. Distribution of enforcing authority between courts and 
Secretary of Agriculture eiptuebeapebaviipoiaines 

UNITED STATES v. THE TELLING-BELLE VERNON Co., A CORPORATION; 
ET AL. (U.S. D. C., N. D., Ohio, 1948). ¢ Preliminary mandatory 
injunction—Compliance with milk order while its validity ques- 


COREE oleh di deea dled) eek Mencia Silos acnlckicnadadalchl, 


UNITED STATES v. TITUSVILLE Dairy Propucts Co. (D. C., W. D., Pa., 
1945), 63 F. Supp. 104. Mandatory injunction—Stay of adminis- 
RNAI, PPNIRL IN esa cccacrcectellcacasic sa ack dies eancedsiaionbalanaiaaiiocimneaeats GS GOR 
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UNITED STATES v. TURNER Dairy Co. (C. C. A., 7th Cir., 1947), 162 
F. 2d 425. Court enjoining compliance with and restraining viola- 
tion of milk marketing order—Right of government to mandatory 
injunction to compel payments of amounts due under milk market- 
ing order—Interlocutory order—Final decisior a n.ecceeccencnescne 


UNITED STATES v. TURNER DainY COMPANY (C. C. A., 7th Cir., 1948), 
166 F. 2d 1. Modification of judgment of lower court by appellate 
court—Filing of reports—Payment of sums due market adminis- 
trator—Exhaustion of administrative remedy—Finding of ascer- 
tainment and determination of parity price—Handler’s right to 
question constitutionality of legislation of administrative order— 
Power of court to determine validity of administrative order— 
Modification of its original opinion by Circuit Court of Appeals— 
Enforcement action—Right to stay of judgment—Exhaustion of 
Administrative remedy (C. C. A., Tth Cir, 1948) nresecsccsesssseensesenesneeene 


UNITED STATES v. UNIVERSAL MILK BOTTLE SERVICE, INC., ET AL. (U. 
S. D. C., S. D., Ohio, 1949), 85 F. Supp. 622. Denial of motions 
to dismiss indictments—Price-fixing—Violation of Sherman Anti- 
Trust Act—lIllegality of price-fixing under Sherman Anti-Trust 
Act—Substantial effect on interstate commerce—Sufficiency of in- 
dictment under Sherman Anti-Trust Act—Effect of movement of 
commodity in interstate commerce—Flow of fluid milk in price- 
fixing conspiracy as constituting interstate commerce — Sherman 
Anti-Trust Act—Order of Secretary of Agriculture as not granting 
immunity for conspiracy to fix prices—Sufficiency of indictment— 
Function of indictment and information............... stinlesinlitelsacte 

UNITED STATES v. WESTERN FRUIT GROWERS, INC., ET AL. (U. S. D. C., 
S. D., Cal., 1940), 34 F. Supp. 794. Power of Federal Court to pro- 
Cech Mam: DPI i scietigencttetiestenictieicnceisecigiieitecessipeiniacttprecatingpaeieunieeiininintcbiteniity 

UNITED STATES v. Woop ET AL. (D. C., D. Mass., 1945), 61 F. Supp. 
175. Administrative law—Exhaustion of administrative remedy— 
Action to enforce compliance With COULtS...cccccccmsssersssnmseesssninesmannenneeeen 

UNITED STATES v. WRIGHTWOOD Dairy Company (C. C. A., 7th Cir., 
1942), 815 U. S. 110, 62 S. Ct. 523, 86 L. ed. 726. Effect of intra- 
state commerce competition upon regulation of interstate commerce 


UntTep STATES v. WRIGHTWOOD Dairy CoMPANy (C. C. A., 7th Cir., 
1942), 127 F. 2d 907. Powers of Secretary under aCtacccccccccccsccsn 
Voct’s Dairies, INC. v. WicKarD (D. C., S. D., N. Y., 1942), 45 F. 
Supp. 94. Producer, who is—Judicial review of administrative defi- 
I occ cic cteetavntin rineinmenirntnscerteiadanabanaemdineaiindiiniatat aaa. 


WADDINGTON MILK Co., INC. v. WIcKARD (C. C. A., 2d Cir., 1944), 
140 F. 2d 97. Order No. 27—Use classification... 





teceeenereeeereoserenesscsepaes sey 





Wawa Dairy Farms, INc. v. WICKARD (D. C., E. D., Pa., 1944), 56 F. 
Supp. 67. Judicial review of Secretary’s ruling—No trial de novo... 


Wawa Dairy Farms, INC. v. WicKarD (C. C. A., 8rd Cir., 1945), 149 
F. 2d 860. Validity of milk-receiving station differential... 


7: 62 
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WEILAND (C. J.) AND SON Dartry Propucts CoMPANY, INC. v. WICK- 
ARD (D. C., E. D., Wis., 1946), 68 F. Supp. 93. Judicial review of 
Secretary’s order — Overpayments — Variation in total butterfat 
MII a cncastesaicovni haces siesta assimilate snl di estan capipaiitialasges 


WESTERN FRUIT GROWERS, INC. ET AL. v. UNITED STATES (C. C. A., 
9th Cir., 1941), 124 F. 2d 381. Power of Federal courts to enjoin 
WIPOMOCIAEION OL tbe COTE OCT ss nssigsesssnssenccnecosrceisssescseenscncebensnsbeeinntbnetbacSine sas 


WETMILLER Dairy & Farm Propucts Co., INC. v. WICKARD, SECRE- 
TARY OF AGRICULTURE (D. C., W. D., N. Y., 1944), 60 F. Supp. 622. 
Classification of milk in accordance with its utilization at second 


OTN ea a AG ieeck at bled Uhl deep reeds etd itso rboockotael 


WETMILLER Dairy & FARM PropDUCTS Co., INC. v. WICKARD (C. C. A., 
2d Cir., 1945), 149 F. 2d 330. Reclassification of milk by Secretary 
—Effect of market administrator’s acquiescence in III-A classifica- 
BROOD asesccsscegas sagsaces vee secsncoinnccsrsinssanxdar seraisatsconesin seca epee tatadaapaeestemorasaceceeesstonaosenaiinie 


WHITING MILK COMPANY v. BRANNAN, SECRETARY OF AGRICULTURE 
(U. S. D. C., D. Mass., 1949) Ruling of Judicial Officer relative to 
butter provision of Order No. 4 sustained by district court—In- 
terpretation of butter provision of Order No. 4—Consideration of 
rationality of price schedule—Resort to administrative history— 
Policy of butter provision of Order No. 4—Interpretation of report- 
ing and payment provisions of Order No. 4 not inconsistent—Per- 
missibility of segregation of churned butter under Ordér No. 4— 
Claim of estoppel not well founded—Type of retroactive ruling rel- 
ative to Order No. 4 inevitable in judicial Process... nner 


Agriculture and Markets Law of N. Y. 


Hoop & Sons, Inc. (H. P.) v. DuMonp (Sup. Ct. of New York, 
N. Y. Ct. of Appeals, 1949), 386 U. S. 525. Commerce—Lack of 
power of State of New York to deny to interstate milk dealer addi- 
tional facilities—Constitutional law—Constitutionality of regula- 
tion of production and distribution of milk—Public health and 
welfare—Lack of power of State to promote its economic advantage 
by burdening of interstate commerce—Lack of power of State to 
accord its consumers preferred right of purchase—Relationship be- 
tween intrastate and interstate activities—Absence of congressional 
action—Lack of power of State to advance its commercial interests 
by curtailing movement of articles of commerce—Health and safety 
of people—Lack of power of State to regulate article of interstate 
commerce—Lack of power of State to suppress competition—Na- 
ture of economic system fostered by the commerce clause—Federal 
and State regulation of milk—Police power of State—Power of 
Congress to curtail shipments of milk in interstate commerce— 
Lack of power of State to impose restraint on interstate commerce 
—Agricultural Marketing Agreement Act of 1987—Policy of Con- 
gress with reference to interstate flow of milk—State limitation 
on export of milk prohibited by Agricultural Marketing Agreement 
Act—Object of Federal ee decisions Ne and 
distinguished .. dts ect ideal lle Sha Sab cclstcd dat eeoichiAA dali dass bie 
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BOARD OF TRADE OF KANSAS CiTy, Mo. ET AL. v. MILLIGAN, U. S. 
ATTY. ET AL. (D. C., W. D., Mo., 19386), 16 F. Supp. 859. Constitu- 
tionality of Commodity Exchange Act — Interstate commerce — 
Adoption of necessary and convenient means by Congress to exer- 
Cise its POWeErS—Due Process CLAUSE. ..cesscccssrsssscsseeseenessesesseersseuesenssssnsessnessnsesinseoee 

BOARD OF TRADE OF KANSAS CiTy, Mo. ET AL. v. MILLIGAN, U. S. 
ATTY. ET AL. (C. C. A., 8th Cir., 1937), 90 F. 2d 855. Constitution- 
ality of Commodity Exchange Act — Purpose of act — Evidence — 
Presumption of constitutionality of statutes — Presumption as to 
performance of duty by public officials — Interstate commerce — 
Freedom of contract—Imjumction...ee..ccsccssssesssssseeeenesseneeeeseessunecenennseseneestessesneesn 

BOARD OF TRADE OF THE CITY OF CHICAGO ET AL. v. OLSEN (U.S. D. C., 
N. D., Ill, 1923), 262 U. S. 1, 43 S. Ct. 470, 67 L. ed. 839. Con- 
REI OE II arcsec te stcincessegiecenspesmeecattigs nes peoncantatademnagmtionien 

IRVING WEIS AND COMPANY ET AL. v. BRANNAN, SECRETARY OF AGRI- 
CULTURE (U. S. C. A., 2d Cir., 1948), 171 F. 2d 232. Suspension 
of registration and trading privileges of futures commission mer- 
chant and floor broker-——-Requirements of act relating to written 
records—Concealment and evasion of provisions of act relating to 
written records—Duty of Government inspectors—Administrative 
law—Review of act by appellate court as to appropriate punish- 
ment—Limitation of judicial review of remedies or penalties— 
Effect of violation of act by partner upon partnership.......cccsscssesnn 

MoorE v. CHICAGO MERCANTILE EXCHANGE ET AL.; BENNETT ET AL. 
». BOARD OF TRADE OF CITY OF CHICAGO ET AL. (C. C. A., 7th Cir., 
1937), 90 F. 2d 735. Constitutionality of Commodity Exchange Act 
—Interstate commerce—Congressional findings—Purpose of act— 
Prohibition of wild forms of speculation—Duty of Circuit Court 
of Appeals relative to Supreme Court decisions in determining 
Comnatiittatitncn LE bye scl extern beehicisnecscsessscsnissecheisetsiclihc tenner techni elias 

NELSON v. SECRETARY OF AGRICULTURE (C. C. A., 7th Cir., 1943), 133 
F. 2d 453. Suspension from trading privileges... .ccsssseessssssesseesseees 

NICHOLS & Co. v. SECRETARY OF AGRICULTURE (C. C. A., 1st Cir., 
1942), 181 F. 2d 651. Acting on other side of customer’s trades..... 

NICHOLS & Co. ET AL. v. SECRETARY OF AGRICULTURE (C. C. A., Ist 
Cir., 1948), 186 F. 2d 503. Offsetting, what constitutes... ccs 


Federal Seed Act 
HARDISON SEED Co. (E. K.) v. Jones (C. C. A., 6th Cir., 1945), 149 
F. 2d 252. Cease and desist—Seeds—Fralse label .....cccscsccssssssssssncssenssese 


UNITED STATES v. DUNN (D. S., S. D., N. Y., 1944), 55 F. Supp. 535. 
ee Saat Cee NG so rcsssc seco amici ae a 


Grain Futures Act 

BARTLETT FRAZIER Co. v. HYDE ET AL. (D. C., N. D., IIL, 1982), 56 F. 
2d 245. Validity of provisions of Grain Futures Act relative to re- 
ports and inspection of records—Dismissal of bill in equity for 


: 97 


: 102 


: 422 


: 1236 


: 88 
: 825 
: 552 


: 1032 


¢ 227 


: 937 


ME GE I iscsi isscnicncice cs seisiacleb oceania 8: 112 
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Grain Futures Act—Continued Volume: Page 
BARTLETT FRAZIER Co. ET AL. v. HYDE, SECRETARY OF AGRICULTURE, 

ET AL. (C. C. A., 7th Cir., 19383), 65 F. 2d 350. Constitutionality 

of Grain Futures Act—Searches and seizures—Due process........... 8: 116 


Packers and Stockyards Act, 1921 
HANDY BroTHERS CoMPANY (0. V.) v. WALLACE ET AL. (U.S. D. C., 

E. D., Pa., 1935). + Validity of amendment to Packers and Stock- 

yards Act, 1921 — Constitutional law — Delegation of legislative 

POWEr—CommMerce CLAUSE nnncceecscecareeereoereoerorererneeereeeenerrneenereneenecrnerenereenemnrenveearenemmen 3 918 
MIDWEST FARMERS, INC. v. UNITED STATES ET AL.; CROSBY ET AL. v. 

SAME; BARTON v. SAME (D.C., D. Minn., 8rd Div., 1945), 64 Supp. 

91. Suspension of registration—Unfair, unjustly discriminatory or 

MUOOO RETO IIE IGOD hisses ies sscctarncsticrsindsiipsitinaecanitiltactrtiniieananiapinens AOS COU 
MIROTZNIK ET AL. v. UNITED STATES ET AL. (D. C., E. D., N. Y., 1946), 

64 Supp. 635. Unauthorized revocation of license—Denial of appli- 

cation for license of unlicensed PartMer..ccrccccsrcnnunmmemnnnnennmnnn 92 652 
MORGAN ET AL. v. UNITED STATES ET AL. (U. S. D. C., W. D., Mo., 

1936), 298 U. S. 468, 56 S. Ct. 906, 80 L. ed. 1288. Fair hearing— 

Rate proceeding. ......... 2: 498 
MORGAN ET AL. v. UNITED STATES ET AL. (U. S. D. C., W. D., Mo., 

1938), 304 U. S. 1, 58 S. Ct. 778, 82 L. ed. 1129. Fair ee 

Rate proceedirng -nnceceecsncecvoneeereee seigecathcuaa di etevieale caachieriied Ss Boz 
NOSTRAND POULTRY MARKET, INC. v. UNITED STATES ET AL. “(D. C., 

E. D., N. Y., 1945), 59 F. Supp. 245. Denial of application for 

license—-Constitutionality OP QOG EL ciccenttncatatdhnbdintihinann: STID 
Srioux City Stock YARDS COMPANY v. UNITED States (D. C., N. D., 

Iowa, 1943), 49 F. Supp. 801. Cease and desist from refusing to 

Werder stock yard Gey Vice wna cccccscncscscctennsecnsccneecsunseesnetenseciuisseusecnntennnionaeeinivtssvmnn 23 621 
St. JosEPH STOCK YARDS COMPANY v. UNITED STATES (D. C., W. D., 

Mo., 1935), 11 F. Supp. 322. Validity of stockyards rate ordev......... 3: 1114 
St. JoseEPH STocK YARDS COMPANY v. UNITED STATES (U.S. D. C., 

W. D., Mo., 1986), 298 U. S. 88, 56 S. Ct. 720, 80 L. ed. 1033. 

Validity of stockyards rate. Ore nniinccscseniciessecssrssscssnsosennvinseinesastnnsinitinevenasilee . 8: 1188 
STAFFORD ET AL. v. WALLACE (U.S. D. C., N. D., Ill., 1922), 258 U. S. 

495, 52 S. Ct. 397,66 L. ed. 785. Constitutionality of act. 
SULLIVAN Co. v. WELLS (U. S. D. C., D. Nebr., 1950), 89 F. Supp. 

817. Action of seller as constituting estoppel—Principal and agent 

—Liability of innocent agent—Courts—Supreme Court decisions 

followed by Federal Court—Duty of licensed consignor under Pack- 

ers and Stockyards Act, 1921 to serve all indiscriminatelly...................... 9: 904 
UNITED STATES v. CANNON. (U. S. D. C., Chicago, IIl.). Application 

of Section 50 of Federal Trade Commission Act to Packers and 

Stockyards Act—Denial of motion to dismiss indictment for wil- 

fully making false entry by showing incorrect weight of hogs 12: 1468 
UNITED STATES ET AL. v. MORGAN ET AL. (U. S. D. C., W. D., Mo., 

1939), 307 U. S. 188, 59 S. Ct. 795, 83 L. ed. 1211. Retention of 

funds pending determination of rate OFdePccccesnncnnensnmenmunminmnmnnuue 23 O23 
UNITED STATES ET AL. v. MORGAN ET AL. (U. S. D. C., W. D., Mo., 

1941), 318 U. S. 409, 61 S. Ct. 999, 85 L. ed. 1429. Validity of rate 

order—Criticism of Supreme Court decision... ccecccnssnsneeaseenseesesreenes . 2: 533 


Unreported Court decision published in Agriculture Decisions—Ed. 
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Packers and Stockyards Act, 1921—Continued Volume: Page 
UNITED STATES v. O’RoURKE.} (U.S. D. C., Chicago, Ill.). Denial of 
motion to dismiss indictment for wilfully making false entry and 
showing incorrect weight of hogs—Application of Section 222 of 
Packers and Stockyards Act and Section 50 of Federal Trade Com- 
mission Act to employees—Packers and Stockyards Act—Antece- 
dent inquiry not condition precedent to charging violation for false 
entry made wilfully—Sufficiency of indictment—Right to challenge 
evidence heard by Grand Jury—Violation of act by falsification of 
records—Requirement of exhaustion of administrative remedy— 
Presence of unauthorized person in Grand Jury 12: 1460 


Perishable Agricultural Commodities Act, 1930 


ABE RAFELSON Co., INC. v. R. G. TUGWELL, AS ACTING SECRETARY OF 
AGRICULTURE (C. C. A., 7th Cir., 1985), 79 F. 2d 653. Injunction— 
Power of court to enjoin Secretary from threatened action to revoke 
license and impose fines and penalties—Exhaustion of remedy— 
Consideration of constitutionality Of Acta neeeesoerscoeessseenseseneeeenssenneesnnes 

ALEXANDER MARKETING COMPANY v. HARRISBURG DAILY MARKET (U. 
S. D.C., N. D., Pa., 1949), 9 F. R. D. 248. Personal service of notice 
of appeal not required—Nonresidents adverse party—Service by 
registered mail—Proceedings under Perishable Agricultural Com- 
Modities Act, 1930 excepted from Federal Rules of Civil Procedure 
—Commencement Of Proceedingsn..iicccccccrcicessnessnsensmrnnmmmmurmnmmenenen 92 631 

ALEXANDER MARKETING COMPANY v. HARRISBURG DAILY MARKET (U. 
S. D. C., M. D., Pa., 1949), 87 F. Supp. 124. De novo proceeding 
—Effect of evidence failing to overcome prima facie case—Dam- 
ages—Resale of commodity—Costs—Reasonable attorney’s fee......... 9: 584 

AMERICAN FRUIT GROWERS, INC. v. LEWIS D. GOLDSTEIN FRUIT AND 
PRODUCE CORPORATION (D. C., E. D., Pa., 1948), 78 F. Supp. 309. 
Want of jurisdiction of district court—Failure to file appeal from 
Judicial Officer’s decision within period required by act 

AMERICAN Fruit GROWERS, INC., A DELAWARE CORPORATION v. S. T. 
Runzo & Co., INC., A CORPORATION (U. S. D. C., W. D., Pa., 1951), 
95 F. Supp. 842. Motion for judgment on pleadings—Facts alleged 
by adverse party to be taken as true—Denial of motion for judg- 
ment on pleadings—Appeal and answer by respondent as creating 
issues of defense—Pleadings upon which conduct of trial de novo 
shall proceed—What constitutes trial de novo—Rules of evidence 
not precluding any defense—Power of Secretary to adopt and 
promulgate rules of procedure—Right to appeal in default cases— 
Statutes—Construction and interpretation—Reading act as a whole 
—dAscertaining intent of act—Admission of facts set forth in mo- 
tion to dismiss appeal—Proceedings on appeal governed by Federal 
Rules of Civil Procedure—Presentation of defenses not raised be- 
fore Secretary upon appeal—Defenses clearly set forth on appeal 

10: 257 

BACON BROTHERS v. CAD HEATON Fruit Company (U.S. D. C., E. D., 

Ill., 1946). + Constitutionality of act—Jurisdiction of Secretary— 


tUnreported Court decision published in Agriculture Decisions—Ed. 
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Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 


Diversity of citizenship — Jurisdiction of district court — Appeal 

Trom Gesiaion of . Semmpbaaye is cinssidscudsntsnccintnsinimstioniintntimmnniasinsimntts 8 TOR 
BACON BROTHERS v. CAD HEATON FruIT CoMPANY (U.S. D. C., E. D., 

Ill., 1947). + Interest allowed on contract—Amount of attorney’s 

fee allowed counsel for appellees...cceccceemesssssesesssessnsssesanseseensiseenesntes : 734 

BARKER-MILLER DISTRIBUTING Co. v. BERMAN (D. C., W. D., N. Y., 
1934), 8 F. Supp. 60. Secretary’s order sustained by court—As- 
sumption by court of jurisdiction of Secretary—Effect of prima 
facie case made out by findings and order of Secretary—Proper 
manner of avoiding effect of finding of Secretary—lInapplicability 
of statute of frauds to transaction involving purchasing agent of 
buyer—Damages—Performance of duty by buyer in minimizing 
loss—Right of rediversion where buyer failed to acquire title to 
ANNI si sncasokiceslsinicn staan ia dahingesis eco eset iin lioteadoiasgpnicnortcanield 

BELL v. MAIN (D. C., E. D., Pa., 1943), 49 F. Supp. 689. Transaction 
constituting sale, ‘oad A SSO RIINONIR ..ccccncnscnciseceninmnnsaninaienn: Ot 

CALIFORNIA FRUIT EXCHANGE v. SPRACALE FRUIT COMPANY (U. S. 
D. C., W. D., Pa. 1949), 89 F. Supp. 580. Interpretation of con- 
tracts—Prima facie case made out by findings of Secretary—When 
uncontradictory testimony raises a question of fact—Buyer assum- 
ing risk of normal deterioration losses arising in transit—Proof of 
existence of custom and usage—Burden of proof as to existence of 
custom and usage—Measure of damages based on resale of com- 
modity—When irregularities in conduct of juror or counsel author- 
ize new trial—Jurors not concluded by sealed verdict... 

Conroy, INc. (A. J.) v. WEYL-ZUCKERMAN & Co. (D. C., N. D., Cal., 
1941), 89 F. Supp. 784. Reparation—Failure to deliver without 
reasonable cause—Seller liable to buyer for loss due to latent defect 
—Judicial notice—Watery soft rot disease of field origin—Pamph- 
let published by Department — Passage of title — Title and risk 
Passed to buyer, when—F, O. B. shipping point—Normal deteriora- 
tion loss—Applicability of law of sales to act—Findings of Secre- 
CONT CURRIE IU: COI ines caccesinsinipisinciornse nsession ins Te 

ERNEST E. FADLER Co. v. HESSER (C. C. A., 10th Cir., 1948), 166 F. 
2d 904. Rejection of commodity — Assent of seller to recission — 
Implied warranty of merchantability—Implied warranty of suitable 
shipping condition—Appeal—Defenses open on appeal from Secre- 
tary’s reparation order—Relationship of act to law of sales—Pas- 
sage of title—Lack of right of recisSiom, WM .ccsscssecssnsssssnesssesses ie 

GILLARDE COMPANY (L.) v. JOSEPH MARTINELLI & Co., INc. (C. C. A., 
1st Cir., 1948), 168 F. 2d 276. “Rolling acceptance final” sale— 
Unlawful rejection—Waiver of right to claim damages by unlaw- 
ful rejection of shipment—Relationship of contract terms: “rolling 
acceptance”, “rolling acceptance final” and “f.o.b. acceptance final” 
—Buyer’s remedy under contract of “rolling acceptance final”— 
Substantial and practical compliance with bond requirements of act 

GILLARDE CoMPANY (L.) v. JOSEPH MARTINELLI & Co., Inc. (C. C. A., 
1st Cir., 1948), 169 F. 2d 60.* Unlawful rejection—Waiver of right 


. Ss 


+Unreported Court decision published in Agriculture Decisions—Ed. 
*Certiorari denied by the Supreme Court on December 6, 1948, 885 U. S. 885.—Ed. 
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Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 
to claim damages for breach of contract—Prior judgment amended 
—Statutes—Departmental interpretation of regulation...nceeccemecmnn ~ 73 595 

HANDLER PRODUCE COMPANY v. M. A. McPeters (U.S. D. C., S. D., 

Ill., 1949). ¢Appeal from reparation order—Findings of fact and 
order of Secretary approved by court—Prima facie evidence—Sec- 
tion 499g (c) of Act—Jurisdiction of court—Substantial evidence 
—Failure to overcome prima facie CASC...ccesccscsessesssseenesnseeenesnenneneennenses isi 

HARCOURT-GREENE CO, v. PENNSYLVANIA MACARONI Co. (U. S. D. C., 

W. D., Pa., 1949), 82 F. Supp. 488. Contract of purchase and sale 
—Effect of failure to comply with statute of frauds—Evidence— 
Failure to show laroacht Of, coatrectsisicciscccnsisscssccsssccccinsscoscsustissinsscsnssunstiniiionnege 


HOFFMAN BANANA COMPANY v. SCHULTZ BROKERAGE Co., (D. C., W. 
D., Texas, 1947). + Attorney’s fee—Allowances as part of cost of 
CIN kisi neha tehdhastaes Sal scien ta cla nn 


JOSEPH DENUNZIO FRUIT COMPANY v. CRANE, D/B/A ASSOCIATED FRUIT 
DISTRIBUTORS OF CALIFORNIA AND THE RED LION PACKING CoM- 
PANY (D. C., S. D., Cal., 1948), 79 F. Supp. 117. Trial de novo— 
Evidence aliunde or de hors the record—Contracts—Offer and ac- 
ceptance—Meaning of term “booked”—Anticipatory breach—Buy- 
er’s remedy—Statutes—Construction and interpretation—Punctua- 
tion as aid in—Illegality of contracts—“Signature,” what is—Sta- 
tute of frauds, how satisfied—Teletype messages—Principal and 
agent—Principal partially disclosed—Damages—Emergency Price 
Control Act—Courts—Question of election to hold party liable— 
Application of national law to federal questions—Administrative 
law—Findings of fact and reparation order as prima facie evidence 


JOSEPH DENUNZIO Fruit Co. v. CRANE ET AL. (U.S. D. C., S. D., Cal., 
1950), 89 F. Supp. 962. Illegality of contract of purchase and sale 
under Emergency Price Control Act—Inapplicability of section 1599 
of California Civil Code to illegal contract of purchase and sale 
under Emergency Price Control Act—lllegality of contract of pur- 
chase and sale in violation of Emergency Price Control Act—lIlle- 
gality of contract under California law.....cccccccssunesnennmennnnnnn 9 1885 


JOSEPH MARTINELLI & Co., INC. v. L. GILLARDE Co. (D. C., D. Mass., 
1947), 73 F. Supp. 293. Lawful rejection of commodity sold on 
basis of rolling accepting final because of inherent defect—Clado- 
sporium rot—Passage of title—Risks of normal deterioration and 
damage in transit... 


JOSEPH MARTINELLI & Co., INC. v. SIMON SIEGEL CoMPANY (U. S. 
C. A., Ist Cir., 1949), 176 F. 2d 98. Right of buyer on an f. o. b. 
acceptance final basis to reject commodity because of fraud—Right 
of buyer on an f. o.b. acceptance final basis to avoid contract in- 
duced by fraud—Effect of discovery of fraud after breach of con- 
tract—Fraud as a defense after its discovery—Contract induced by 
fraud voidable—Election of remedy by party defrauded—Right to 
recover damages for fraud by party breaching contract—Court 
ocinionas Pintle aa dl iii ssscsessisstessnctlnisssnlenneitoscieieenttapaiun atnediongipiilenins, Ce OO 


tUnreported Court decision published in Agriculture Decisions—Ed. 
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Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 
KREUGER v. ACME Fruit Company (C. C. A., 5th Cir., 19385), 75 F. 

2d 67. Constitutionality of act laid Aclausist SOMA a At EDs lacrcne edb e Ba GTh 
LAILER & Co., Inc. (W. H.) v. C. E. Jackson Co. (D. C., D. Mass., 

1948), 75 F. Supp. 827. Dismissal of motion to dismiss appeal for 

warrant of jurisdiction—Motion for leave to amend answer granted 

—Denial of motion for judgment on pleadings 7: 161 
LERMAN BROTHERS, APPELLANTS v. FRUIT PROCESSORS, INC., CORPORA- 

TION, APPELLEE (U.S. D. C., D. C., 1950). + Reparation—Failure 

to accept and pay for three shipments—Statute of frauds—Right 

to inspection—Attorney’s fees—Damages—Right to inspection of 

commodity within reasonable time — Regulations of Secretary — 

Leach: OE GOO SIGH. cccsiiscsccsecsrncosnlecsteineiostms arch ihebwsblshsseaitibenasne? DEBS 
LERoy DYAL CoMPANY, INC. (THE) v. ALLEN (D. C., E. D., S. Caro- 

lina, 1946).¢ Breach of contract justifying rejection by buyer. 6: 482 
LeRoy DyaAL Company, INC. (THE) v. ALLEN (C. C. A., 4th Cir., 

1947), 161 F. 2d 152. Immaterial breach of contract by seller not 

justifying rejection by buyer—Meaning of term f.o.b. acceptance 

Sorat sai cistinensast eens tinitsinciclchinndaacdcascteelttaanet 6: 490 
LOGIN CoRPORATION v. S. BoTNER & Sons (D. C., N. D., Cal., 1947), 

74 F. Supp. 133. Sufficiency of bond—Motion to dismiss appeal— 

Motion to strike bond... EE Si | E cernisica cnasiteeictacentin Oe RAO 
MILE END Fruit EXCHANGE, INC. v. O. S. HURLEY, D/B/A O. S. Hur- 

LEY Propuce Co. (U.S. D. C., N. D., Texas, 1945) .¢ Judgment upon 

verdict of jury—Bond in double amount of reparation award— 

III TU ecircscsctceracssacs osace erictersesssso scl onacttvencateetstceee ecorentapmeenisiepniattasaemtnnmiccns "0 +e 
NELSON & SONs v. KERZNER et al. (U.S. D. C., E. D., Pa.).¢ Civil Ac- 

tion No, 9362. Trial de novo—Effect of failure to produce evi- 

dence—Adoption of findings of fact—Reparation award upheld by 

court—Adducing of findings of fact—Dismissals........ccssscssssssnsesus soa 
Pasco County PEeacH Ass’N. v. J. F. SOLLEY & Co., INc. (C. C. A., 

4th Cir., 1945), 146 F. 2d 880. Principal and agent—Agent’s au- 

thority to receive advances—Authority of agent not established by 

broad language letter—Agent’s authority to receive payment not 

implied from his authority to sell Presumption of authority of 

agent to receive payment affected by his restricted authority—As- 

sumption of risk of lack of agent’s authority—Lack of right of 

agent to use agency for his benefit—Customs and usages—Seller 

not bound by custom lacking force of law—Effect of specific notice 

limiting scope of agent’s authority upon business CUStOMLAW nnn 


ROTHENBERG v. ROTHSTEIN & Sons (U. S. C. A., 3rd Cir., 1950), 181 
F. 2d 345. Appeal—Right to submit views with respect to questions 
deemed decisive—Acceptance of offer by telephone in Pennsylvania 
as resulting in Pennsylvania contract—Reargument—Question of 
effect of State statute of frauds.................... 


ROTHENBERG v. H. ROTHSTEIN & Sons (U. S. C. A., 2d Cir., 1950), 
183 F. 2d 524. Appeals—Applicability of State statute of frauds 
to contract of purchase and sale under Perishable Agricultural 


tUnreported Court decision published in Agriculture Decisions—Ed. 
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Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 
Commodities Act—Courts—Conflict of laws—Supremacy of federal 
laws—Substantive effect of statutes of frauds of states rendering 
parol contract void—Statute of frauds of Pennsylvania construed 
by appellate court as procedural—Applicability of procedural limi- 
tations of statute of frauds of Pennsylvania to suit for reparation 
under Perishable Agricultural Commodities Act—Grant of reme- 
dies by Perishable Agricultural Commodities Act — Remedies — 
Meaning of term under § 5 of Perishable Agricultural Commodities 
Act—Failure to notify seller of rejection of produce within limita- 
tion period as constituting acceptance—Supremacy of Federal over 
BERN URI ssicnictisnsescitesosausitagtiannasainnacieinitinaiahihuicicaiaieiieiaaiiaiaaasdipitiiadetanaess ae 


SAWYER ET AL. v. PASKOFF ET AL.; SAME v. PEISAKOFF ET AL. (D. C., 
W. D., Pa., 1947), 74 F. Supp. 24. Sufficiency of evidence, relating 


to performance of contract, for jury—Denial of motion for new 
HDT is-cd.csostssasicsneciesmeetihishcuisniansesiciths isl enhanc ipa cesta iciccteccananassiciagaas Ga a 


SMITH v. WHITE ET AL. (D. C., E. D., Mo., 1942), 48 F. Supp. 554. 
Authority of Secretary to promulgate procedural rules—Evidence 
—Secretary’s action presumed in accordance with procedural rule 
—Reconsideration of reparation order—Findings of Secretary— 
Prima facie evidence—Allowance of claim after reconsideration— 
Effect of record failing to disclose rules of practice relative to re- 
consideration of reparation order—Courts—Consideration by court 
of supporting testimony not within record before Secretary—Func- 
tion of court relative to reparation proceeding—Effect of failure 
to establish seller’s notice of resale contracts—Practice and plead- 
ing — Amended complaint — Damages — Seller’s inability to meet 
issue relative to market price of produce justified—Federal Rules 
of Civil Procedure—Amended proceedings to conform to proof— 
Contract of purchase and sale—Damages for nonperformance.......... 

SPANO v. WESTERN FruIT Growers, INC. (C. C. A., 10th Cir., 1936), 

838 F. 2d 150. Trial de novo—Challenge of findings without pro- 
ducing evidence before Secretary—Meaning of trial de novo— 
Prima facie effect of findings and orders—Rebuttable presumption 
— Statutes — Construction and interpretation — Construction of 
words in common use........... sensda lattices Oe 

UNITED STATES v. SOLOMON (D. C., E. D., Ill., 1944), 3 F. R. D. 411. 
Action to enjoin dealer from operating without a license—Penalties 
—Jurisdiction—Interstate commerce—Fresh vegetables—Inapplic- 
ability of Federal Rules of Civil Procedure in civil suits of quasi- 
criminal nature—Mistrial—Effect of cross-examination erroneously 
allowed by COUrE... nn iii hloceetatbme tania eeauaniigaescacmins: EE ae 

WESTERN FRUIT GROWERS, INC. v. BEILMAN PRODUCE Co., INc. (D. C., 

M. D., Pa., 1948), 75 F. Supp. 334. Unlawful rejection—Damages— 
AN TS DOS: sessicsticsceitpceeinta hentai cciiscciaaaldanieis: OA 

Yukon & Sons Propucs CoMPANy (L.) v. FINERMAN AND SCHOEN- 

BurG (U.S. D. C., S. D., California, 1948).¢ Failure to repay pur- 
chase price—Lack of suitable shipping condition—Lawful rejection 8: 847 


tUnreported Court decision published in Agriculture Decisions—Ed. 
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CENTRAL ROIG REFINING Co. ET AL. v. SECRETARY OF AGRICULTURB 
(Porto RICAN AMERICAN SUGAR REFINERY, INC., ET AL., INTERVEN- 
ors (U. S. C. A., D. Columbia, 1948), 171 F. 2d 1016. Valid- 
ity of Order No. 18—Administrative law—Judicial review of ad- 
ministrative action—Constitutionality of provisions of act................ eat 


SECRETARY OF AGRICULTURE, PETITIONER v. CENTRAL ROIG REFINING 
COMPANY, WESTERN SUGAR REFINING COMPANY, ET AL. (No. 27.) 
PorTO RICAN AMERICAN SUGAR REFINERY, INC., PETITIONER v. CEN- 
TRAL ROIG REFINING COMPANY AND WESTERN SUGAR REFINING 
CoMPANY. (No. 30.) GOVERNMENT OF PUERTO RICO, PETITIONER 
v. SECRETARY OF AGRICULTURE, PORTO RICAN AMERICAN SUGAR RE- 
FINERY, INC., ET AL. (No. 32.) (Cert. to U. S. C. A., D. Columbia, 
1950), 388 U. S. 604. Validity of Order No. 18—Proper measure 
as to “past marketing” and “ability to market”—Administrative 
law—Scope of judicial review of administrative action—Scope of 
commerce clause—New problems—Order No. 18—Commerce—Geo- 
graphic uniformity of regulation—National policy—Due process— 
Commerce clause — Discrimination — Sugar Act of 1948 — Refined 
sugar quotas—Constitutional law—Courts—Scope of review of va-‘ 


Sugar Act of 1948 Volume: Page 


9: 256 
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STATISTICAL INDEX (1953) 
A Study of the Scope and Nature of Agriculture Decisions* 
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Decisions under s he 
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Agricultural Marketing Agree- 
ment Act of 1937: 

Decisions reported --.--.-.-.- Be S5.  Fkssackonedeass 9 
Dismissals: 

EG ctccnnddcdadioeas! © teedcdivcantecush Ss. Pieocateaweieace 3 

PE  Scackeensed oe taenctawde 8 Bh a nkesocdeccaleecobcedtecks 5 
PAS conceives! Mt) Ibevabtaacbives beondiveasbiawabeausiouacbaweaionen 1 
Findings of fact (specific) - UE Rintalicccksaniemaatwatcbenashieae 53 
Legal questions..._.--...- ee Oe FR ee ee See OEE 48 

Commodity Exchange Act: 

DE Bn nc cc sclocdchecsnioadataness 4 
Dismissals: 
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BID G8. wo ncccccalascslacun iad 1 Steven 
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imilar statistical studies will be found in the December issue (No. 12) of Agriculture Decisions, Volumes 
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